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Yannuzzi - direct 
Q Dr. Yannuzzi, are you a physician and surgeon 
duly licensed to practice in the State of New York? 
A Yes, 
Q When were you so licensed? 


A I think it was 1966 or '67. 


Q Would you tell the court and jury your educational 


pre-medical and medical education? 

A Harvard College, Boston University Medical School , 
internship University Hospital Boston, Manhattan Eye and 
Ear Residency Hospital, chief of residency, director of 
residency training for five years at Manhattan Eye and 
Ear Hospital, division of Cornell University Medical Center . 

Presently director of argon laser laboratory, 
fluorescein angiography services, attending Surgeon at 
the same hospitals. 

Q Doctor, are you board certified in the field of 
ophthalmology? 

2, 

A Yes, 

Q Have you specialized in any sub-area of ophthal- 
mology? 

A My main interest is in the Macula, which is a 
portion of the retina. But I do do all of ophthalmology. 

Q Doctor, have you published or had published any 


papers, articles, books, in the area of ophthalmology or 
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in your sub-area of specialization? 

A Numerous articles, chapters, a co-author of a 
book on fluorescein angiography in press, and a book in 
preparation on the macula. 

Q Doctor, did’ I ask you to look at some records in 


the case of Anna Johnson? 


A Yes. 


Q Doctor, when for the first time did you meet 
me? 

A Last a. 

Q Doctor, based upon your review of those records, 


do you have any opinion with respect to the condition and/ 
% 


Or conditions that Mrs. Johnson suffered from following 


Cataract surgery in 1972? 


MR. RHEINGOLD: I have 


Objected to, your Honor. 


no way of knowing what records the witness based his tes- 


timony upon. 
3 


THE COURT: 


I think he should identify the rec- 


ords that he reviewed. 


Q Doctor, would you specify what records were 


presented to you for your review prior to testifying here 


today? 
A The notes of Drs. Knapp and Coleman, the notes 


of Dr. Marvin Sears at Grace Yale-New Haven, and the 
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2 | deposition of Dr. Sears. 

3 | — 20 Did you see any fluorescein angiography slides 
4 and slides with reference to this patient? 

5 A Yes. 

6 | Q Did you see portions of the Yale-New Haven 

7 | Hospital record? 

8 A Yes. ‘ 

9 {| Q Did you see the Columbia Presbyterian Hospital 
10 | record? 
11 A Yes. 

- 12 Q Doctor, based upon all of those records that you 
13 | reviewed, did you come fo any conclusions and/or opinions 
14 | with respect to the condition and/or conditions that Mrs. 
15 | Johnson suffered from following October of 1972? 

16 | A Yes. 


7 || Q Doctor, what condition and/or conditions did 


18 | she suffer from? 


A Postoperatively she developed cystoid macular 


edema and intraocular inflammation. Ultimately changes 


4 in her cornea, which led to subsequent surgery. 


8 


Q Doctor, what is cystoid macular edema? 


i A Cystoid macular edema is edema or swelling or 
| 


2 | fluid accumulation in the portion of the retina, the 


25 | macula, that can and does reduce vision. Thre are many, 
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many implications and factors related to it, its onset, 


its incidence, its natural course, its response to a 


variety of treatments that are disappointing. 

Specifically you can expand upon those. 

THE COURT: What does the word cystoid as used 
in that context denote? 

THE WITNESS: It means more fér logically the 
characteristic pattern that's produced by the accumula- 
tion of fluid. It really has no other basis hiologieatiy. 

Q What is the source of the fluid that is character- 
istic of cystoid macular edema? 

A The fluid that accumulates in this cyst or 
cystoid pattern comes from the capillaries of the retina 
and accumulates in the macular region. 

Q What type of fluid is this from the capillaries? 


. 


Is it blood or is it -- 


A This is clear fluid from the bloodstream. 

Q Is there clear fuild commonly in the capillaries 
of the bloodstream? 

A Pabeibisiie, yes. 


Q Doctor, what are the causes of cystoid macular 


A The specific causes are unknown. It is related 


to many intraocular phenomena. One of them is following 
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any form of surgery, particularly cataract surgery where 


it is extremely common. There are many other causes in 


eyes that have not been operated on. Diabetes, for example, 


is a cause. Any retinal vascular diseases where there is 
occlusion of a retinal vessel. Thrombosis or an occlu- 
sion of an isolated vessel in someone who has hypertension 
or who is otherwise systemically normalimay produce this. 
toxisties with medications may product it. Radiation, 
freezing or burning of the eye may product it. Many 
others. 


Q Doctor, is the appearance or occurrence of 


cystoid macular edema yelated in any way to a surgical 


mishap in the course of removing a cataract or cataracts? 

A Classically this condition appears following 
uneventful surgery and it appears rather commonly, any- 
where from 40 to 70 per cent in incident studies. In my 
own personal incident study, it occurred abou 60 per 
Cent. 


You say uneventful surgery. Could you expand 


By that I mean in the course of the surgical 
treatment, nothing specifically occurred that was not 
planned in the removal surgery. Nothing that would have 


disappointed the surgeon in his programmed or planned 
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approach to the removal of the cataract. There are certain 
things in the course of removing a cataract that are some- 
times unavoidable. Even these factors when they occur are 
not necessarily and are not associated specifically with 

the onset of this condition. 

Q Is there any time element or time period within 
which ne macular edema can or does occur in the post- 
operative cataract patient? : 

A Well, we are studying this right now, and we 
have a paper which will appear shortly in the American 
Journal of Ophthalmology on its onset early and immediately 
following cataract surgery, and very often it does not appear 
right after the procedure itself. 


It usually takes weeks, 


months or even years. A tremendous variability in its 


onset. 


Q 


Doctor, what are the characteristics of the 


development of cystoid macular edema? 
bY 


A The typical course -- and we are speaking in 


particular because of this case with cystoid macular edema 


that may be seen in association with cataract surgery -- 


typically there is a good response following treatment, 


uneventful surgery, the corrected vision is good, and 


many weeks later or months later or even years later the 


vision begins to deteriorate, there is some intraocular 
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evidence of inflammation, and the angiogram is confirmatory 
in that it shows accumulation of fluid within the retina 
in these characteristic cystoid spaces in the macula. 

@) Is inflammation, then, a characteristic in some 
manner or form of cystoid macular edema? 

A Tes. 

Q Hecter, based upon your review of the records in 
this case, was there inflammation found with respect to 
Mrs. Johnson in the postoperative period? 

A At first there was a trace, which is typical of 
any surgery. Then there was no evidence of inflammation 
in the first eye fhat was operated on, and then inflamma- 
tion became apparent in both eyes. 

Q Do you recall the date that the inflammation 
became apparent, Doctor? 

A In both eyes? 

Q yes. 

A I think that was in January when there was also 
a coincidental reduction in vision. In December of that 
year, the month preceding, the corrected vision in the 
first eye was extremely good, and there was no evidence 
of inflammation, which is typical. 

Q Doctor, based upon the good corrected vision or 


the good vision in the first operated eye in December, 
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what was the significance of that? 

A Well, in reference to this particular case, the 
status of the first operated eye, the left eye, in Decem- 
ber with no evident inflammation, with good corrected 
vision and no evidence of any abnormality, it would indi- 
cate to one, the surgeon and the patient, in a patient 
who is considering bilateral surgery, to proceed with the 
other eye. In this particular case the other eye had 
already been done anyway. 

Q Doctor, Babee upon your review of the records, 
the second eye was done during the first hospital admission 
of this patient es days following the first extrac- 
tion. Was there ne contraindication based upon your 
review of the records to proceeding with the second eye 
during that admission? 

A No. 

Q Doctor, are you familiar with the practice in 
this community in 1972 with respect to bilateral contract 
extraction during the same hospital admission of a patient? 


A Yes. 


Q What was that practice? 


A Well, it was and still is in approximately 25 per 


cent of the patients admitted to the Manhattan Eye and Ear 


Hospital, they are admitted with the plan to do both eyes 
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2 during the same admission. In our particular practice, 
, 
3 } if that's of interest to you, about 30 to 40 per cent of 
4 | our patients collectively, and I work in a group with 


wa 


three people, about 30 to 40 per cent of our patieiuts 


6 ! are scheduled to have bilateral cataract surgery a week 


~ 


apart, depending upon the factors in the individual patient 


a and the vision, other factors. But overall, about 30 to 
9 | 40 per cent. 

10 : fe) Doctor, do the figures with respect to other 

ll |i Ophthalmologists and other institutions in this community 
12 | vary from that 25 per cent at Manhattan Eye and Ear and 
13 | your own 30 to 40 per cent? 

14 A Widely. Not only in the community. but at 

15 | our hospital. Some doctors do this more commonly, others 


do it less commonly. 


17 | Q Is it a matter of surgical and/or professional 


18 | judgment on the part of the physician whether to do or 
H s 


not to do bilateral extractions during the same admission? 


20 | A Absolutely. 


21 | Q Doctor, does the time period with respect to 
| 


bilateral extractions vary? 


A Yes. 


% Q Do some surgeons in this community do the second 


operation approximately three days following the first 


H 


ij 
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operation? 

A I would say approximately five to seven days 
is the typical. Ona single admission, not after seven 
at our hospital. 

Q In other words, the patient could not remain in 
the hospital for more than seven days? 

A Without having the other eye scheduled. 

@) Without having the second operation performed, 
is that correct? 

A Again, it varies. If there is a problem with 
the patient or systemically or if there is some question 
as to whether to proceed, but five to seven days is the 
typical guideline. 

Q Are there any benefits to a patient to bilateral 


cataract extraction during the same admission? 


Could you enumerate some of those benefits? 

A The benefits lie in -- they again come back down 
to the individual, his eye and to the doctor's preference, 
Usually the consideration is to eliminate two periods of 
convalescence for one. Also to eliminate the state of 
monocular afagia in appropriate patients, and this is 
a concept that is difficult for patients to understand and 


I am sure the jury may not understand it, but when-one has 
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2 had a cataract removed in one eye, that produces a state 
S| of munaocular absence of the lens. A cataract i3 removal 
7 4] of the lens. To use that eye with his fellow eye is not 


5) possible with a spectacle. In order to bring the image 

size differences close in both eyes so that both eyes can 
be used together binocularly, a contact lens is necessarily 
employed. 


The use of a contact lens to correct monocular 


afagia is very problematical. It is at best only success- 
ful in about 20 per cent of Lue patients, then and even 
now, in a day when lenses have been improved. 


So in order to provide binocular vision for 


one who needs it and who wants it, bilateral surgery is 
contemplated. 
16 | Q Doctor, the failure factor with respect to con- 
tact lenses is based on what? 


18 || A It is based on the patient, his motivation, his 


emotional and physical capability. One who has a tremor 
or who does not have good dexterity is not a good candi- 


date. One who is emotionally very labile or anxious is 


not a good patient. One who has a low threshhold to 


sensivity and discomfort is not. 


24 || Q Are all of those factors or should all of those 


factors with respect to a patient be taken into consideration 


a 
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34. 
when contemplating either monocular or binocular cataract 
extraction? 

A This is where science of medicine differentiates 
from the art of medicine. ‘he doctor is required to 
artistically judge based on his experience and his under- 
Standing of the patient whether or not he will be a good 
candidate. 

Q Doctor, is the average person who has some 
form of vision in both eyes a person who is used to 
binocular vision? 


A Yes. These are the people who need binocular 


vision more. People who have never experienced binocular 
Pat 


vision don't miss it. The people who have had it miss 
it, particularly if they are involved in driving, if they 
are he--~’ readers, but in everyday activity they miss it. 
They wz it and we try to provide it for them if we can. 

Q With the monocular extraction of a Cataract, 
eg is an operation in one eye, would that present some 
difficulty to the individual who is used to binocular 
vision? 


A Yes, particularly if he is not a candidate and 


cannot wear a contact lens, and if his vision is not as 


good in the other eye. The vision has to be decent in the 


other eye in order to have that binocularity. 
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2 ] Q Have contact lenses since 1972 -- has there been 
1 

3 || an improvement in them? 
i 
I} 

4 |i A There has been an improvement, but not enough 


of an improvement. This is the factor responsible for the 


6 || new type of surgery currently available, the introduction 
i} 
I 

| of an artificial lens in the eye after the cataract has 

8 


been removed. This eliminates the monocular factors which 


9 make it impossible to see with both eyes. But this is 
10 I another step in trying to provide binocular vision for 
11 | patients. 
| 

12 || It is a poor one. Hopefully in the future con- 
13 tact lenses will be so good that we don't have to put a 
14 | lens inside the eye. But today they are not good enough. 
5b Therefore, we have gone into this more dynamic field of 


putting a lens inside the eye, which does introduce again 


some other factors of risk to the patient. 


Q When did this intraocular lens procedure 
~ 


develop -- 


20 | A It's been around for a number of years. However, 


it has only become a factor in this country, an acceptable 


factor, in the past year or two. 


23 } Q 


Does that procedure have its complications? 


A LES. 


As part of that procedure, I assume once the 
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cataract is extracted, the lens is inserted? 


A Absolutely. 


At that -- 


Q 


5 ti A In the same Sitting. It can't be done later. 


It cannot safely be done later, in my opinion. 


7 ! QO Doctor, is binocular vision considered necessary 
8 or useful in house work? * 

9 i A In my mind, it doesn't matter whether one is a 
10 house wife, an engineer, a surgeon or a lawyer. One who 
sea is used to depth perception and binocularity, wants it 

2 | 


and needs it for driving, for reading, for everyday house 
13 | work and for shopping.,. Any activity is enhanced and im- 
proved by the use of depth perception, binocularity. 

| 

15 Q You, I assume, are familiar with posterior 


subcapsular cataracts? 


A NES 


1B | Q Doctor, a posterior subcapsular cataract is a 
peculiar type of cataract, is it not? 

A Yes. It has particular optical and natural course 
tendencies that others do not and origin tendencies. 


22 ! Q What is the typical phenomenon that you would 


expect to find in a patient with posterior subcapsular 
cataracts as far as everyday activities are concerned? 


23 A The principal optical or vision deficit with 
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with posterior subcapsular cataracts lies in the patient's 


capability to see for reading and on bright days. These 


are eaSily understood, if the jury would consider that for 


in bright light the pupil gets smaller and when we tend 


to read the pupil gets smaller when we look at close 


images. 


When this happens, less light goes through the 


i center of the lens. This is where the posterior sub- 
10 i capsular cataract is and bie light rays do not penetrate 
11 it. In amore diffuse haze, the other type of cataract 
12 | we see, the nuclear cataract, it does not necessarily 
ig | produce this phenomenon. ! 
Q | Q boctor, there has been some testimony here that 
_ | 


a posterior subcapsular cataract would not interfere 


with central vision or central acuity 


in reading. 


A I don't know who said that, but I strongly dis- 


egiec. 


19 | Q If a pin hole were inserted in a piece of 


i cardboard or some other thing and you focused your eye 


through that pin hole, would you have better vision, that 


is better straight vision, on the other side of that 


hole? 


| A With a posterior subcapsular cataract? 


Q Without a posterior subcapsular cataract. 
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If your vision were not perfect to begin with, 


Assume a -- 

It is like a pin hole lens on a camera. It 
gets rid of all the abberations and we get a sharp 
image. 

@) oe behind that cardboard or behind that 
tiny aperature or hole a posterior subcapsular cataract. 
What sort of vision would you have in looking through that 
hole? 

A No improvement. If it were a more nuclear cata- 
ract, we might have jmprovement. 

Q With respect to posterior subcapsular cataracts, 
in an uncorrected eye with vision of 20-60, would that 
permit reading activity by use of that eye only? 

A Not usually. 

: Q Would that enable a person to have enough vision 
to eee a motor vehicle? 

A Not at all. 

Q A posterior subcapsular cataract uncorrected 
with visual acuity of 20-60, with the lights out and with 
corrective lenses being brought down to 20-30, would that 
permit reading? 


A Unless one wants to read in the dark, which is 
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not possible, or exist in the dark, that's functional 
vision that is sub-par for reading or driving, under 
normal circumstances. 

Q Would that permit, Doctor, with correction, say, 
in the day Light, with a corrective lens, would that per(). 
mit reading? 

A Not usually. 

Q Would it permit driving? 

A Not usually. It does it by state law -- you 
are saying 20-30? Not usually. 

Q Brought down to 20-30, with a posterior sub- 
capsular cataract? ; 

A I doubt that the vision would be 20-30 under 
those circumstances. 

Q In daylight? 

A In daylight. 

Q With any type of lens? 

A With any type of lens. And the brighter the 
light, the worse the vision. Headlights at night and 
bright sun during the day. 

Q Doctor, is there any degree of predictability 
as to when one cataract or another cataract will mature 
to the point of eliminating all or most useful vision? 


A Not accurate way. However, a posterior ‘sub- 
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2 } capsular cataract tends to be more predictable in its 
3 | maturation, particularly when it shows signs of activity. 
4 THE COURT: In the expression posterior sub- 
5 | capsular cataract, what does the word subcapsular connote? 
6 | THE WITNESS: It means that the lens itself is 
i 
7 enveloped beneath a capsule of tissue, and it is not the 
8 | 


capsule itself that becomes opacified, but the tissue 


just beneath it or subcapsular. 


10 I THE COURT: What is there about a posterior 
Na subcapsular patarcee that apparently makes it at the 
i 
12 center of the lens? 
13 | THE aaa A good point. May I use the board? 
14 THE COURT : Yes. 
15 MR. BEGOS: I have a model here that might help 


THE WITNESS: If one could conceive of that model, 


18 | the lens sits in the center of the eye, this is the cornea, 
i| 3 


and here is the lens, and the pupil is made by the opening 


in the iris. 


As rays of light come in, they tend to bend 


toward the posterior or back of the lens, and as they 


bend, they tend to go through that area and some of them 


pass through completely directly without bending, but 


2A 1 most of the rays pass through that area. 


As they do, they are interferred with by, this 
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posterior opacification. So we may have essentially a 
lens that is not totally mature and in its immature state 
produces severe optical deficit. 

On the other hand, we may have a diffuse haze 
through the lens and rays pass through that, through 


different spaces, very easily. 


THE COURT: That's really not an answer to the 


question I had in mind. Is there anything about a posterior 
subcapsular cataract that causes it to localize in the 
center of the lens instead of being at some other place 
in the lens? 

THE WITNESS: It doesn't always localize there, 
but it usually does and we don't know why. 


THE COURT: How come this one was localized 


THE WITNESS: I don't. know. 

THE COURT: You are assuming it was? 

THE WITNESS: It usually is. 

THE COURT: You don't know why? 

THE WITNESS: I don't know why it usually develops 
there, but they usually do. They may develop elsewhere. 
If she was visually symptomatic, it probably was there. 

THE COURT: What is there in the medical record 


that causes you to assume or conclude that her posterior 
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two 


subcapsular cataract was at the center of the lens? 
a } THE WITNESS: Reduced vision that was better 


i in the dark, because her pupil enlarged and the rays 


5 passed through it. 

@ | THE COURT: All right. 

7 | THE WITNESS: It still is an assumption, though. 

8 BY MR. BEGOS: 

9 Q Would the inability to read newspapers prior to 

0 correction be another iidd caticn? 

1] | A Yes. Again the pupil gets small for reading and 
|| 

12 the lights do not pass through it. The patient in the rec- 

13 ord was not able tp read, and that's another bit of evidence 

4 | in support of that. 

15 1 Q Doctor, I am going to give you some figures with 


respect to the patient's left eye on four office visits of 


Dr. Knapp and ask you the significance of them. With re- 


Bpect to the left eye, on June 19, 1970, uncorrected, 


20-60 plus. On 11/18/1970, some five months later, 20-60. 


On September 15th of 1971, 20-80. On September 18, 1972, 


20-400 uncorrected. 


ae What is the significance of those four uncorrected 


visual acuity measurements? 


24 | A Provided that the rest of the eye was healthy, 


the cataract is active. 
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Q Is active? 

A Yes. 

Q With respect to the right eye, Doctor, at the 
same times; June 19, 1970, 20-25 minus, uncorrected. 
November 18, 1970, 20-25 minus, the sane as the prior 
date. September 15, 1971, 20-25 minus, uncorrected. 
September 1g, 1972, 20-60, plus l, uncorrected. 

A The same comment as for the other eye. It is 
asymetrically following the course and its. activity of 
the more advanced eye on the left. 

Q With respect to an active cataract as contra- 
distinguished to, say, an inactive cataract, is there any 
degree of predictability with respect to maturation? 

A Again, it varies widely. But with evidence of 
change and activity, one can be more predictive and 
accurate in his predictions. 


Q Doctor, is it a matter of professional judgment 
* 


back in 1972 whether or not based upon that pattern of 


visual acuity in a patient, to contemplate or consider 
bilateral cataract extraction during the same admission? 
A Yes. 
Q Was that in conformity with practice in this 
community? 


A Yes. 
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Q In October, 1972? 

A Yes. 

Q Doctor, with respect to consent, informed con- 
sent, was there a practice in the community in 1972 with 
respect to informing patients with respect to the con- 
templated surgery? 

A Yes. 

Q Dector, I want you to assume that Dr. Knapp in 
this case advised Mrs. Johnson in the presence of her 
husband that there was a 90 per cent or better chance of 
success in a cataract extraction, and also advised that 
there was also a danger,of losing vision and/or losing 
sight. 

Would that information in your opinion satisfy 
the community standard with respect to informing a patient 
prior to this type of surgery? : 

A Yes. 

Doctor, I want to change that hypothetical ques- 
tion slightly and instead of inserting 90 per cent or 
better, I want to insert a 95 per cent success rate. 

With that change or with that modification of 
the premise, would that change the community standard or 
change compliance with the community standard? 


A No. 
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Q Doctor, I want to withdraw from the hypothetical 
any information to the patient of any loss of vision or 
blindness. The physician simply informs the patient that 
there is a 90 per cent or better chance of success of the 
cataract extraction. Would that comply with the standard? 

A No -- I mean yes, it would comply with the stand- 

© 

Q I want you to assume that the physician, changing 
the factor again from 90 per cent to 95 per cent, informs 
the patient that there is a 95 per cent chance of success 
and tells them nothing else with respect to the procedure. 
Would that satisfy the standard? 

A Tells them nothing else in respect to -- I am 
not sure) I. follow that. 

MR. BEGOS: Withdraw the question. 

Q A physician informs the patient that there is, 
instead of a 90 per cent or better chance of success, that 
there is a 95 per cent chance of success in the performance 


of a cataract procedure and offers to answer any questions 


that the patient may have with respect to the procedure. 


Would that satisfy the standards in the community in 
1972 with respect to informed consent? 
A Yes. 


Q Doctor, was it the practice in this community 
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to 


in 1972 with respect to informed consent to enumerate all 
3 of the risks of cataract extraction? 


4 | A No. 


on 


Q Was there any reason in 1972 to not so reveal? 
6 | A Well, there are a number of reasons. First, 


I don't think it is possible for anyone to understand all 


of the risks. Secondly, a list would be woluminous and 


entail numerous entities. 


Many obscure entities that very 
rarely are encountered, many that are poorly understood. 
It would also serve negatively to instill cer- 


tain fears on the part of the patient that are undesirable, 


not only in the operatiye and postoperative and pre- 


Operative state, 


panic on the part of some patients. 


I don't think it is necessary, and I don't think 


it is commonly practiced:here in the community. However, 
there are some individuals, selected individuals, who 
wish to know as much as possible, and these individuals 
should be offered as much explanation as conceivable, as 


much as they can understand and as much as they wish te know 


within the judgment of the doctor to the point where he is 
not going to totally panic the patient so that overall 


poor judgment will be used. 


2A ii Q Doctor, how does one determine who to satisfy 


witn information and in what manner to impart that 
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information to the patient? 

A Again, this is the art of medicine. The doctor 
must make that decision in his explanation of the pro- 
cedure to the patient, the potential benefits and risks 
to the particular individual. In his mind, how much does 
the patient know and how much will he understand and how 
much will benefit his understanding. 

Provided certain fundamental concepts or guide- 
lines are presented, such as the overa’1 success rate and 
the contingency for some undesirable result. 

Q In a nervous individual, what is the practice 
with respect to informing? 

A Reassure the patient, calm the patient, and to 
not say or do anything that would totally disrupt her 
emotional status or his emotional status. 

Q Doctor, what has your experience been with so- 


called active cataracts, and I want you to assume a 


cataract that has within one year reduced visual acuity 


from 20-25 minus to 20-60 plus, how long, if you have 


any opinion, would it take for that cataract to mature and 
interfere with further vision? 

A I have no opinion in the individual case because 
of the wide variation, but it is likely that that patient 


soon, relatively soon, will encounter difficulties, 
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2 further difficulties. She already has difficulty. 
| 
3 | Q Has it been your experience with a cataracz that ¥ 
4 | has manifested in that one year period that ability to 
: 5 decrease vision in that way for that cataract to remain 
6 ! 


stationary and not interfere -- 
1 A It can happen, but it is unlikely. I have seen 


such changes take place in a matter of weeks, and it is 


9 not uncommon for a few months iater, for the vision to 
10 join the fellow eye with marked deterioration. 
11 1 Q When you say it is unlikely, would you give us 
12 any percentages one way:-or another? 
i 13 A I have no figures. 
3 4 Q Doctor, you have reviewed the operative reports 
a 15 | of the two cataract extractions performed by Dr. Knapp, 
16 have you not? 
V7 A Yes. 
| 
18 Q Did you find, Doctor, that those cataract 
i 
19 extraction procedures were in accordance with accepted 
20 | practice in the community? 
i} : 
él A Yes, 
a Q Was there any indication of any difficulty or 
| 
“ | any unsuspected event in thecourse of the surgery? | 
2A A No. | 


S 
1 


by 


Q If such an event occurred in the course of either 
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cataract extraction, should it be noted in the operative 


record? 
A Yes. 
Q Doctor, are you familiar with the fees that were 


charged for Gataract extraction in this community in 1972? 


A Yes. 
Q What were those fees, Doctor? 
A The fee for cataract Surgery here in the city 


ranged between $750 and $1200 at our hospital. 


Q Was that for each extraction? 

A Each extraction. 

Q Was there any difference for a bilateral 
extraction? 

A No. 

Q In other words, if there were two cataracts 


during the same hospitalization, it would be $1500 to 
92400, is that correct? 
A Yes. 
Q Would you feel that a fee of $500 for each cata- 
ract extraction was beyand that which was reasonable in 


this community? 


A It is a very fair and very reasonable level. 


Q Yould you have an impression of a physician who 


charged $500 for each extraction, that he was anxious to 
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do a second extraction to make $500? 

MR. RHEINGOLD: I object to that question, your 
Ilonor. 

THs ‘COURT: (Sustained. 

Q Doctor, coming back to cystoid macular edema for 

a moment, you have indicated in your earlier testimony the 
etiology of it and the unfamiliar tear characteristics 


of it. Based upon your review of these records, what 


did this bilateral cystoid macular edema go on to produce 


with respect to Mrs. Johnson's eyes? 

A Reduced central vision. 

Q With respect to the right eye, a corneal probiem 
developed? 

A Yes. 

Q In your opinion, based upon a reasonable degree 
of medical certainty, what was the competent producing 
cayse of that corneal problem that required corneal trans- 
plant? 

A Based on my review of the records, the changes 
in the cornea were compatible with the overall inflammation 
that was present in the eye, which certainly could have 
effect on the cornea and its integrity and on its facility 
to remain clear, leading ultimately to a penetrating 


keratoplasty. 
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THE COURT: Leading ultimately to what? 


THE WITNES: Corneal graft, keratoplasty, 
transplant, graft of the cornea, they are all the same 
word. 

Q Doctor, are you familiar with te defendant 
Phillip Knapp in this case? 

A I don't know him personally, but I know him as 
a physician and an ophthalmologist. 

Q What is his reputation = are you familiar with 
his reputation as an ophthalmologist? 

MR. RHEINGOLD: Objected to, your Honor. 

COURT: You are asking him about Dr. Knapp? 
BEGOS: “Yes. 
COURT: Sustained. 

Q Dr. Knapp; to your knowledge, lectured at 


your institution? 


A Yes. Frequently. 


Q Has he lectured at other institutions in the 


Metropolitan area? 


A Frequently. 


Q Has he lectured at institutions, medical schools, 
et cetera, throughout the country? 


A Frequently. 


Q Do you know whether he has lectured at institutions 
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4 


You have dismissed Mr. Coleman as a defendant in this 


2 | and medical schools throughout the world? 

3 A Frequently. 

4 Q Are you familiar with Dr. Coleman? 

5 A Yes. 

6 | Q Do you ee Dr. Coleman has lectured -- 
7 MR. RHEINGOLD: I object to this, your Honor. 

8 | 


9 f case. 
\|s : 
10 | THE COURT: It is irrelevant. 
1) | Q Doctor, based upon your review of all of the 
12 records in this case, particularly the records relating 
3 | to Dr. Knapp's treatment of this patient during the period 
14 | that he had her under his care, do you find any departures 
15 } from good and accepted practice on the part of Dr. Knapp? 


A No. 
ae Q Doctor, in June of 1973 this lady left the care 


of Dr. Knapp and came under the care of another physician, 


as the records reveal. Is that correct? 


A Yes. 


21 || Q Is it good practice on the part of the succeed- 
ing physician to obtain the records or information 


relating to prior treatment rendered to the patient? 


24 || A Usually, yes. 


| @) Would the records and information in your opinion, 
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based upon a reasonable degree of medical certainty, with 
respect to Mrs. Johnson's prior course, have benefitted 
the succeeding physician as to treatment and care of the 
patient? 

A In general, yes. 


MR. BEGOS: I have no further questions. 


THE COURT: We will take our morning break now. 


Ten minutes. 


(Recess.) 
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CROSS-FXAMINATION 
BY MR. RHEINGOLD: 
@) Doctor, one of the last questions vou asked 
and answered was that in your review of these records, 


you found no departure on the part of Dr.Knapp from 


the standard of care that existed in 1972, is that 
correct? 


A 


9) ‘hen you were giving pur opinion, you were 


basing it on those records that you enumerated that you had 
read? 

A Yes. at 

@) You probably had some conversations with 
Dr. Knapp and Mr. Begos before you took the stand? 


A Yes. 


9) Didn't they tell you that we claim 
in your case that plaintiff said she did have 
s 
useful vision out of her riqht eye? 


A No. 


fa) No one has told you that? 

A ©. 

(a) Doctor, I'd like vou to assume that the 
contention of Mrs. Johnson, who sits out hack there in 


the corner with the white sweater on is that she did 
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gO. 
have useful vision out of her riqht eve. I want you to 
assume that, Doctor. 
A I read in the notes that she stated she 
couldn't read. 
(a) That's right, Doctor, and that's what Dr. 
Knanp told you, isn't that true? 
A Yes. 
9) And Mr. Begos told you that? 


A Yes. 


@) Now I want you to assume our side of the case, 


Doctor, because I assume as a professional person vou can 
keep various sets of; facts in mind, and I want you to 
assume that out of that riqht eve Mrs. Johnson had 
Satisfactorv vision to her. That would he a departure 


from the standard of care which existed in 1972, would 


| it not, to perform a lens -- 
| MR. BEGOS: Objection to the form. 
To perform a lens extraction upon that eye? 
MR. BEGOS: Objection to the form of the 
question. 
THE COURT: I sustain that. I don’t think 


she testified that she had "satisfactory vision" to her. 


testimony that Mrs. Johnson gave from the stand, that out 
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of her left eve she could see virtually nothing. This 


was back in September and October, 1972. Out of her 


right eye she could see sufficiently to drive, to read 


a newspaper, to read maqazines, to read her students' 


school reports, to read her mail and to do her housework. 
Would it be a departure in your opinion, sir, 


< 
fromthe standard of care which existed at thattime to 


perform the cataract extraction on that eve? 
A I think it is false to assume anythina. | 

I think when a doctor listens to a history by a patient, 

he takes the information and then tries to take that subjec-' 

tive statement and determine objective evidence in supnort 

Of 1¢. The patient said she had no vision at all in 


her left eye. That's false. She had vision in her 


left eye. Poor vision. 
9) I meant to say useful vision, Doctor. | 
MR. BEGOS: Can the doctor he permitted to 


continue answering? | 


THE COURT: I think he finished his answer. 
@) I don't want to cut you off. 
A She said she could read or: couldn't read. | 


The doctor's obligation is to see if that's true and 


make everv attempt to rectify it. 


9) Are you capable, Dr. Yannuzzi, of acceptina 
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what TIT am telling you, that the woman never said she 
couldn't read a newspaper. You read that in Dr. 
Knapp's notes? 

A Yes. 

9) I want you to jorget that now. I want you 
to put that out ofyour mind and I want you to assume the 
woman said she could read newspapers. I am asking 
you whether or not it was a departure from the standard 
of care -- was it not a departure from the standard of 
care to do cataract surgery upon that eve? 

A I suqaqest to you, sir, that her statement 
that she could or could not readis merely a statement-- 


% 


this has to he confirmed or denied hy the clinical 


| 
| 


examination, and Dr. Knapp's note confirms that she couldn't 


read under usual situations. 

THE COURT: Is it your testimony, then, that 
it was the accepted standard of medical practice 

% 

in New York in 1972 not to accept the patient's 
represetnation concerning her deqree of -- 

THE WITNESS : Not totally. 

THE COURT: Concerning her deqree of visual 
acuity? 

THE WITNESS: Not totally. 


THE COURT: Concerning her dearee of visual 
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acuity? 
THE WITNESS: Not totally. If the patient 

said she couldn't function, make an attempt to make 
her functionable. If she said she could function, whv, 
then, that must be confirmed in terms of her individual 
needs. 

@) In the last analysis, it is the natient's 
decision to have an operation, is it not? 

A Yes. 


‘@) If the natient is satisfied with her vision, 


then a physician shouldn't perform an operation upon 
that eye, isn't that. true? 
‘ 

A That's true. 

‘@) That wouldn't make a difference when you saw 
a posterior subcapsular cataract or not, Pr. Yannuz7i? 

A No. 

(9) Tt wouldn't make any difference whether the 

* 

neneon had correctable vision of 29-35, 29-390, 2N-A40N, 
isn't that true? 

A The ahsolute acuity is indenendent of the 
individual needs. Tt is one factor in the decision. 

Q In the last analysis, isn't it the 


individual needs, the lifestyle of the patient, the factor 


that determines when cataract surqerv is performed? 
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It's one of the chief criteria. 
9) Isn't that more important than what vou are 
able to do with your lenses in the office? 
A No. 
MR, BEGOS : Objection to the form of the 
auestion. 
0 Which is more important, Doctor? 


A The total evaluation, the summation of 


all of the findings, the patient's needs, the clinical 


findings, the knowledge about the pathogenic factors 
involved. All of these factors collectivelv enter into 
the decision to proceed with suraery. 

@) Let's turn to the patient's subjective 
complaints to her visual acuity. No vou find any 
readings among Dr. Knapp's notes of what her vision was 
like in a reqular liaghted room like this, not a room with 
the lights down, with corrected lenses applied to her eve 
in September of 1972? 

A The notes don't state specifically what the 
background illumination was. 

(a) Without reqard to the hackqround illumination, 
you read, did you not, that she had 29-30 minus vision? 

A Dr. Knapp has told me that he customarilv 


works in the dark, subdued lioghtina. 
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(9) Have you supplemented vour knowledae ahout 
Knapp's records from conversation with Dr. Knapp? 
A Yes, 
Q Did he tell you whether or not he measured 
this woman's vision in a room with liqhtina like this 


room? 


A Yes. He said it was in the dark and -- he 


tested her both ways. 


(@) What did he tell you he found about her eye 


vision when he had the lights up, like in this room? 
A It was dim, her vision was less when the 
liohts were up. at 
@) What did he tell you it was? 


A The vision when the liahts were up was 


With corrective lenses? 
With corrective lenses. 
Did he tell you he just didn't happen to 


record that in his notes? 


A Notes are -- in themselves do not reveal 
All of the, findings of a doctor. Notes are symbolic 
of the critical or vital findings one reports. 1B, ail" 
Knapp would have as much trouble with my notes as I would 


“vith his or Mr. Sears' or anyone else's notes. We have 
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our own special way of doing it. 

@) A special way of doing it might for examnle 
refer to codes or abbreviations you would use? 

A Abbreviations, our methods of putting down 


vital information, implied information, associated 


manifestations, a variety of thinas. 


Q Certainly, Doctor, you would aim personally 


to write down the important things on vour chart, wouldn't 


vou? 


The things that I think are imnortant. 


fa) Riqht, to) vou. if tnree or four vears 
later wu knew you would have to sav somethina about it, 
you would certainly like to have it written down, 
wouldn't you? 

MR. BEGOS: I object to that, vour Honor. 
MR. RHEINGOLD: I withdraw it, your Honor, 
I am Sorry. 

2 Is determining a person's correctable vision 
where there is a cataract in their lens an important 
determination? 

Yes. 


Would it not be an important. thing to write 


Not to everyone. To the particular doctor, 
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his, style of keeping notes, it depends. T had a 
resident once who wrote two pages of notes on every 
patient he saw, and we couldn't decipher one hit of 
critical information from that until he learned to he 
concise, recording nig Salient factors chat were 
communicable to others. 

Q I believe you said that a nerson's correct- 
able vision in a room with the liqhts on is a salient 
factor. 

A Yes. 

You record that, don’t vou, Poctor? 
Not alwavs. 
Sometimes? 

A Sometimes. 

Q) Let's turn, Doctor, heyond the patient's 
subjective complaint and beyond the visual acuity 
to,what the doctor sees in the eye. I think vou 
said that's important too? 

A Yes. 

0 In this case you have taken from Knapp's 


records and his discussion and taken his statement 


that there was a posterior subcapsular cataract? 


A Yes. 


0) Did I understand you to sav on direct’ that 
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you didn't know from reading his notes where this 
posterior subcapsular cataract was? 

A That*s right. 

9) Do you know how dense it was? 

A No. 

0 Presumably it was a good deal less dense 


in the richt eye than the left eve? 


A Yes. 


(a) Di@ you notife if Dr. Knapp was able to 


look into the right eye and see the fundus whereas with 
the left eye he could only see it dimiv? 

A s 

fe) As his honor asked you, posterior subcapsular 
doesn't necessarily mean in the center of the rear of the 
lens, as you have drawn it, isn't that true? 

A It usually does. 

= Oo Did vou see any drawtings made by Dr. 

of where these cataracts were? 


A Wo, 1 didn't. 


9) As a matter of fact, many phvs-cians do make 
a drawing, do they not, in their office records of 
where the cataract is? 


A Many do. 


ra) That would be an assistance, for example, 
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to let us know in what way it is proaqressing? 

A On the other hand, in doing the funoscopy 
and doing the slit lamp biomicroscopy and in takina the 
vision in a variety of ways, these findings are apparent. 

(@) Doctor, you are saying you know something 
about the type of posterior subcapsular cataract hecause 
of the way - affected the vision? 

A Yes. I also said that it's an assumption 
of mine. u don't know definitely. 

O Did wu see any photographs of these cataracts 
in Mrs. Johnson's -- 

A No, x didn't. 

Q YOu Can’ -— 

A If I saw photographs, I wouldn't have to 
assume. I would know. 


@) There is a technique and there was in 1972 


to hook up a camera to a slit lamp to take a nicture, 
bY 


was there not? 

A Yes, but not of this finding. We don't 
customarily or in this town I doubt that -- very 
few people would photoqraph a cataract. 

(9) At least you aqree with me it was photo- 
gqranhahle? 


A Tt is photographable, but I doubt that anvone 
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employs that practice. We certainly don't in our 
office, and we don't at the Manhattan Eye and Far 
Hospital. 

QO There was some laser treatment later on aiven 
Did you see anv photoaranhs 


to Mrs. JOhnson's eyes. 


from there? | 


A Yes. 


MR. RHEINGOLD: Could I see them, Mr. Reaaos? 


I have never seen them. 


a) Laser treatments, were there anv photoaranhs 


taken by Dr. Coleman that you have seen of laser treat- 
ments? Les 
A No. T haven't seen any. 


fe) What Mr. Regqos has handed me are photoararhs 


of the eye that were taken by Dr. Sears, is that the ones 


you have seen? 


A 


@) Those were the inside of the eve and the 


outside of the eye, and so on? | 


A I don't know if the outside are Dr. Sears’. 


| 
Are those? | 


O Just to settle thatnoint, Poctor, why don't | 


vou look 


at this sheet which we have taken out of 


Plaintif€s' Exhihit © for identification -—- 
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Yes, these are the ones. 
(9) So you would agree, Doctor, that Dr. Sears 
did take various photographs of the inside and the outside 
of the eye? 
A Yes. 


(@) And you have seen no photoaqranhs taken hy 


Dr. Coleman or anybody else, or Dr. Knapp or anvhody 


else at Columbia Presbyterian Hospital? 


A Yes, these photographs were taken in September 
of 1973, three months after Dr. Sears first saw the 
patient. 

(@) To repadt my question because I don't 
believe I got an answer, you have seen no photoaraphs 
taken of Mrs. Johnson's eyes while she was -- 

A No, I don't know if any are available. 

@) Doctor, you said thac at vour institution 
bijateral surgery, hoth eyes being -- hoth lenses 
being removed at one hospitalization, is fairly common, 
in fact I helieve ypu said 25 per cent? 

A 25 per cent. I checked on it this mornina. 

(a) In your own time you said it ranaqes 39 to 40 


per cent? 


A 30 to 40 per cent. 


a) Did you check on that this mornina too? 
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Last night. 
Are you a member of this team? 
A Yes. 
Qo No you ever operate on eves that don't need 
to have cataract extractions? 


MR. BEGOS: ‘Objection to the form of the 


question. _ 
“awe COURT: ‘sustained. “the jury will @is-— 
reqard it. | 
(a) = all of your 20 to ao ner cent of vour 
‘patients: where your; team has done, bilateral cataract : 
extractions patients who needed bilateral extractions? 
A ‘Yes. The same question. : 
eo.) Fxcuse me? _ 
A. The bene cuestions 
- A You let me ask the questions, Doctor. 
Suppose: — is a variety of —e amonq 


ophthalmologists, Doctor, some are more. ) agaressive 4 


and some are more conservative? 


a“; I don't think the words acaressive and 
‘conservative apply in the decision makina. Lo @ htink a 
applies to one's convictions as to glade is in the hest oe 


interests of his” pationts. . 
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ao Nid Dr. Knapp tell you that he testified 
yesterday that he had a conservative approach and that 
he had rarely done bilateral cataract extractions? 

A Yes, he told me that he did. | I don't know 
nae he used the word conservative, but he told me that 
he rarely dia it. | 

oO. ™ a doctor had in the lona years — his. 
practice had done bilateral cataract extractions onlv 


four times and yet over all those years had done hundreds 


and hundreds of cataract extractions, “would: you call that 


a conservative record? 
A ~=6 Not congervative, t but I would call that a 


statement that the particular doctor employed extreme 


——— in making the decision to ck weed with bilateral | 


surgery in this particular individual. 

c se would you say that that had hecome Dr. 
Knapp’ s own standard of care as far as how he handled his 
patients? ; 


A : It certainly was. his and ennennknie with 


: wee else’ » in this community. 


— Did you say compatible? 


i) 7 Compatible. 


. 


9 ~~ Is: doing it four times in his” lifetime 


“compatibie x with a team that does. it 30 to 40 | Per cont? 


-Yannuzzi-cross 
THE COURT: | What do you mean by compatible? 


MR. RHEINGOLD: The doctor used the 


=o I think it is unfortunate. 

A It is not out of line with what other peonle 
‘do, and as I said earlier at our hospital itself, while 
the figure is 25 per cent overall, some elect to do it 
rarely, and others ao ae more Seo : 

O In your eens are biape some doctors: that 
~ it as rarely as I have had you assume pr. Knapp 
has done it ever the were? 

a ee 

° Mere is certainly, sir, some benefit to “ne 
patient, as you said, in doing both at one time? ; 

A. ‘Yes. LC : 

o. “And that is primerily, I take it, that it is 
tothe convenience of the patient? | 
i Convenience to the patient and -- well, 

: convenience to the patient, right. : Zo 
: > "Certainty nothing Mogeweumaded in the realm a 
i good for health of the patient to do it both at once, 

is it? 


i. The health? 


“oe 8 mean, * is primarily a cost and corivenien 
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- Nothing qood, nothing qained. 
o On the other hand, Moctor, in deferring 
surgery, in doing let's “a the worst side, the noorer 
of the two eyes, and waiting on the other eye, there is a 
positive benefit to the patient, ix there not? 
: A More specifically -- : : 


o . For example, if something disastrous occurs 


in the first eye, then we can say thank qoodness we didn' ie 5 4 


do the second eye? 
+. It depends upon whether the disaster is 
avoidable and preventable in the other eye. 

: oy let's assume it is ‘for the monent. Assuming 
ie was, then it was or positive henefit to the patient: 
in having deferred ‘surgery in the athes eye? - : 

a T can't think of a single avoidable uneynected 
disaster that can he planned for in the @ other eve, 
including cystoid waceine edema. | 

Py Let's come to cystoid macular edema for a 
minute. You tw it oe ‘unknown cause? 

os awe cause following cataract suraery. 
0 _ Unpreventabie? Bee co 
a ‘Unpreventable. | 


: oor you had euuis cystoid macular edema appear 


in one eve ; becasue only ‘one eye needed suraery and five | 


37u : 
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years later you were doing the second eve, a vou 
approach that eye with more caution, Poctor? 
‘ People have tried this and haven't prevented 
its onset. | : : 
Oo hid they try it noun: the had a 
ot Not more caution, but -— the. word caution 
does not apply here.. The word different technique, 
different acceptable technique, atternative technicue, 
and this. doesn't ‘Prevent it. 
a They -used that different alternative a 
acceptable technique in the belief or the hone that 
it might produce a different result? 
: A ‘That! s richt. But. ‘no technique has — 
‘devised yet to do that. | : ; 
. Oo. Might ‘be several years from now? 
A a hasn't. been since its description, ani we 
have Alveady. had 15 to 20 years elapse, and T have devoted a 
the past two-years of oy life on an alternate modality, : 
which: was extremely encouraning on a 1 pathological and 
| “theoretical basis, but feten, a new modality — 
"treatment, but it failed in the controtied study. 
9 : ‘You haven't given up, Doctor? 


. am “looking for other explanations. 


lost at the moment. a 


BRRRSE 8 SE 


i. . — : t 
te. 
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© But you hope to find it? 
A z am hopeful. 


0 Just she intracapsular lenses, hones: you 


said that has byen a development in the last vear or 


two? 


‘Excuse me? 
You said that intracansular lenses -- 
No, intracameral. 
ae Let's qive it a layman's term. Where vou 


replace the lens that you take out with another lens 


within the eye itself, that! s a relatively new 


‘pechateue? J 


A Relatively. 


o£ think you said it wouldn ' t have been 


considered in 1972. 


A it might by ‘some, but not boy the ‘overall 


community. 


Qo. But as we come down ot 1976, many more 


| doctors — consider it? 


. Many more doctors, ineludina myself. 


, o. So that. if Mrs. ‘Johnson’ Ss riaht eve had come 


tea final point of maturity in 1976 when it had tobe 
“operated on, just assuming that was true, then she would 


have the benefit | of those four years of proaress? 
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A Progress, in that we have a way tn treat 
monocular aphakia with an implant, but reverse procress a 
heenuse that implant tends to produce evstoid macular 
edema ne frequently. So it wouldn't amplv to her and 
woukd threaten her eve even further. 
q You are saying, Doctor, that if a patient. 
came to you and had this inforkunste noebaquence, 
the cystoid macular edema in the first eye, vou 
certainly wouldn't have done the intracameral lens — 
implant in the second eye? : | 
. ‘Absolutely. : a 
9) Q But ‘you,would probably have tried, Doctor, 
would you wr to adopt | a new technique that would : 
avoid repeating exactly what was done in the first? 
: yy I know of none. | 7 | 
— There are various ways of removina a lene -- 
, >A But I know of no way of removing it to — 
se this techniaus.. o 
: 9 Nevertheless, wouldn’ "t vou try and use a : 
= to avoid this disastrous result? : : 2 


i. I don*t know of a way. I can't trv an : 


ones T would have the same yee of operation i 


a when it was needed that was | carried out, on her first 


NC\+, 
ae ts 
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| oO Fractly the same? 

A that's right. — 

a At lil later 7 forgot what ree was, 
New York or Manhattan? 

A Both. Not New York Eve & Far. 

ie Let's take Manhattan Fve & Far Hospital. 
hans where one in anne of vour surqerv? 


100 per cent. 


A 
oe 190 per cent? i. 
A 


All of oy surgery. 

: o Where there are cataracts - in hoth oe hut 
thee cataract in one. eye bene interferes with vision, 
hoe you or any of your staff ever anid to the patient, 
“Well, you may as well do both on one hospitalization | 
and get it over with"? 

ko. Not usually. It ayain depends on the 
individual’ s needs, the individval patient. 

07 Oo you have patients -- 

a. And the pathology of the eve. 

: ae Do you ever have patients who need to cet 
fe over with for any” reason? 

a . Need to get it over with? - 

2 Yes. : : 


A .MNo. We don't use that expression in:our 


38.4 
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decision, unless there are other findings in the eve 


than encourage us to make that decision. 


0 Just that alone. May as well qet it over 


A No. It would play a role, hut not a defini- 


tive one. 

G a Not a decisive role? 

A. It would contribute, but not solelv. 

‘9 Doctor, ris bit you say it is wronda to do 
unnecessary surgery. 

A Absolutely. 

o And it adds to the general costs of not onlv 
the patient but of the whole medical care system? 

A Oh, it is harmful. 

Q And exposes the patient -- 

MR. BEGOS: $$ Your Honor, I object to this 
lige. There is no claimanywhere in this lawsuit with 
respect to unnecessary surgery. 

MR. RHEINGOLD: I said in my openina, 
it is in my pleadings, I am going to sav it in my 
summation. Unnecessary surcery. 
THE COURT: Overruled. 
0 Does unnecessary surgery, Noctor, add to the 
costs not only tot he patient hut of the medical ‘care 
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system? 
: THE COURT: That's self evident. Surgery 
ponte money, therefore unnecessary surqery costs monev. 
Q Noes unnecessary surgery exposes the patient 
to unnecessary risks of unforeseeable consecuences? 
| ‘MR. BEGOS: Objection. | i 
_ THE COURT: Tt is self evitient. Suraerv 
exposes a patient to risk, weathes it is necessary 
or unnecessary. 
MR. RHEINGOLD: 1 will withdraw it. 
QO You syoke about a person who was used to 
bilateral vision, is that correct? 
A Yes. is 
Q = Taking Mrs. ohnson, we know that in 
September, 1972 she had in her poorer eye, the left eve, 
scans vision. pia you read that? ae | 


: A Yes. : 


9 So she had no true bilateral vision as of that 


time, isn't that true? 


A She had earlier, that's what I was referrind 
to. That's why she was disturbed at the time she had 
20-400. Otherwise the binocularity wouldn't have heen 


missed. 


oO Where is the evidence of her heina disturhed, 


* 
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Noctor? 

A She has come to see a doctor complaining ahout 
her vision. She must be disturbed. 

0 Doctor, when you are following natients who 
have insipient cataracts, vou ask them to come hack a 
year ata time? 

A It varies. Nepends on whether I see 
change or activity, whether the seeeaioite is responding 
to his visual deficit. I also Seberuee the patient to 
come back at a given time, but alternative at his 
will, come back whenver he feels that he needs to he 

seen. Cae | : | 

a If for example ee aa 

_ system and they show up exactly ne the day appointed 
a year later, do you take ie from their presence in 
your office that they are disturbed? 


_ 3 I take it from the history at the time, 


+ 


that there is some complaint. 

te) If the secant is in your waiting ence, 
presumably the patient has come back hecanse wou asked 
the patient to come hack? 

A If they come back earlier, that would he an 
indication that he is more disturbed. If he came hack 


when recommended, I would rely on the history taken at 
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that time. 

& The vey appearance of = = in the 
doctor's office is no indication, if he comes back pursnant : 
to schedule, that his vision is disturbed or that he is 
disturbed? : : : 

A : He kept his punctual visit, he didn't. iqnore 
an existing problen. He stated whethab or a 
is disturbed in the history, that's what I would ee 

s Yes, Doctor. ALL I want to qet. from you, if you 
will aqree with me, if it is kone, that. if the patient : 
keeps an appointment, it is no evidence of the fact that 


the patient is in distitess? _ 


A Acute distress, true. I would aqree with — 


acute distress. 

| | i ‘Turning to ‘informed consent, Doctor, T 
understand your testimony was ‘that the standard of car 
in 1972 would have been complied with by a doctor who 
referred to the auuaaleo nan es success and then said _ 
“on the oner ‘hand, you wente a0 blind, * ora aoetor : 


a 


"who sues referred to the percentage of success” and didn't 
an : 2 oo 
oe : That's true. | : a 

. : Do I understand you, to say chat hoth | these | 


standards: of case existed then? 


: 
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A fF don't understand hoth of those. _ I am sure 
there are alternatives, and I am sure that there are 
no two people who use ase approach, hecause there 
are no two individuals who are alike and no — patients 
“who are alike. : | 
a Certainly there vould he a standard below 
which if a doctor said less than a certain amount, you. 
oo be able to sav from the stand ‘hee —— : 
~ a oy ue with you there. 
QO What! s too little to say as of 1972? 
“ee falls below that standard? 
A To  bebne a patient into the hospital mater 
his knowledae, without his consent, to performing a 
"Procedure that: you haven’ tt aareed upon. 
a If you go one step more and you sav you 
eeen cataract surgery, I am aoing to put you in the | 
hospital next month ton cataract surgery, would that in 
_ Your mind satisfy the existing standard at-thattine?- 
s I don't think that. is ‘enough. 


0 80 it we > just increment it -- 


/ - ‘But I don' t think there is a patient r 


ever encountered who would accept shat. : 


None of your patients would? 
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Q Do you have from time to time patients who 


you find are rather reticent? 
A Yes. 
Q Patients who have a poverty of words that 
they can use to question you with? 
A Yes. 
. 
fa] Am among that category of patients, you don't 
find any who don't ask queStions? 
A Even that natient wants to know what's 
happening to himself and why. 
0 You would he satisfied, I take it, Aoctor, 
you yourself, Dr. Tanlnned, back in 1972 -- doctor, 
how many years have you been admitted to practice -- 
A _—s Excuse me? 
MR. THEINGOD : withdrawn. : 
0 How ‘anv years have you been admitted to 
practice in the State of New York in 1972, bv 1972? 


A I think it was '66 or '65 that I started. Ten | 


vears -- by then it would be eiqht vears. 


elie etre 


tot 
Essendon paced ony 
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Eight years? 


i) 


Yes. 


La) 
SUIS ee Steet ese mice eed 


i) 
eee 


i 


: 


You -- 


on 


Seven years. 


THE COURT: ‘Six or seven years?” 


~~ 


THE WITNESS: ‘six or seven years. 


Cy 


a You are saysog that back in 1972 you would have 


Re) 


been satisfied and ‘the standard of care vous have = ~ 


— 


“satisfied to just say to that type of pageant, that rather 


— 
os 


reticent type of patient, that, well, you know, there is 


a 90 to 95 per cent chance of success, and let it go at 


cand 


me tg 


_ 
ie) 
a 


A. ue. I would ask the patient to question me, ee 


ra volunteer some questions if he needed them, or if zi 
thought it would be ‘helpful to his understanding. 
Q > So | you are ‘saying part of the standard of care 
es 2ddition is for the per tietnn to say "Ho, do 3 you have 
, “any questions?" : 
| . a : : 
: 2 You say all your patients ask questions? _ 


| “Wot a all. Some do. 


Q 
A 
oo _ And some don't? 
A 
Q 


And some don! te ; presumably because they are. a x» 


30> 
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little bit afraid to talk to the doctor, isn't that true? 
MR. BEGOS: I object to that conclusion, your 
Honor. 
THE COURT: Sustained. 
Q Do you find -- 


A I mean, I should say some don't but ask basic 


questions, when, where, why, but don't go beyond that, wnat _ 


specifically. The basics. I don't think any patient — 
is -- handles himself in‘ that way nowadays. Even at our 
hospital with our services patients, patients ask questions. 
We answer questions. We volunteer information. 
Q You say ~~ with our service patients. Why 

should there be see deteereese -- 

A There is an, There is no difference. 

9 Not worth mentioning? 

A But you implied that there are certain patients — 
who have a poverty of vocabulary. ‘Spanish speaking indi- 
‘biunte are asked questions -- ask for questions in their 
ou benguese, | 

Q How do you kno handle those patients? 
OA We have social workers, we have doctors, includ- 
ing myself, who speak Spanish. 
Q You have one sitting in with vii if it isa 


language that you don't speak? 
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A We weeniiy try to get a family member. 


Q , If the patient asks no questions, do you then 


volunteer something? 


A ‘Usually. 
e Is that part of the standard of care? 
. Yes. 


. So that if a patient is told 90 to 95 per cent 


“success rate and “ASK me any ——— and the patient 
sits there looking say you, then -- and asks: no. question, 


then your standard is to volunteer? 


AC Usually. 


Q aoee it make any difference in your practice 


Or did it in 1972 that the cataract patient you were dealing 


wits was . relatively young woman who had four chitaren ve 


of a young age? 
jf. No. : 


Q ‘You wouldn't tell that ‘person any more or r anything — 


less than a 20 year old man? 


A Not particularly. 


@ Do you feel that each of those people | have the 


‘Same equal need for vision? ; 


OW 
. Tey have ‘the: same risks that they can ‘run? 


fA ‘Yes. More or | spending on the overall 


: Yannuzzi - cross _ 
health of the individual. 

Oo. Tf a person is charged with an. obligation, Doctor, 
of raising four children from a young age to the age oF 
majority, would you “not in 1972 have felt it necessary to. 
give the patient more “information about the adverse down- 
side consequences of doing oatarace: surgery? 

AU would agree with you. there. 

MR. RHEINGOLD: That's: all the questions I have. 
THE COURT: Any redirect? | 

: mR. BEGOS: Yes, your iia 
REDIRECT EXAMINATION 
BY MR. BEGOS: : " . 

9 dector, is it your opinion hat che failure to 8 
volunteer further information after telling the patient 
the basic information that we were talking about ond ask-. 
a ing the patient | if they had any questions, — the 


failure to volunteer further information constitute a 
* 


. 


| es from the area of informed consent? 
A No, not at all. ‘The other attorney asked me what 
ae did particularly, and ny particular response may be one . 
appreseh, | but the overall ‘community may aifter, 


oe In your particular reaction or situation in deal- 


i“ with a patient, would you: take into| consideration 


“nervousness 0 or ‘condition of the patient? 


‘5 insfis) 5196 Yannuzzi ~ redirect 
A Yes. 
» & Doctor, in considering when to do the second eye, 


assume it was not done dvring the first hospitalization. 


> 


a 


i<) Lx] - 


When based upon conditions of the left eye would you con- 


sider doing the second eye? 
A In this particular patient? 
or - oa 


A I think the record indicates that on December -- 


reer ire rere eerie ti 6 ete en erieonenaiaienaer ences meneeinc eae 


ee a ee ee cee en 


which is approximately two months after her procedure, 
first procedure, her eye had developed an apparently per- 
fect postoperative course. Her corrected vision was good, 
there was no evident inflammition, and at that time the 
second eye could have been considered for surgery, if it 
had not been done already, two months after the first. 
I think that was the end -of December. 

Q Doctor, based upon the uncorrected visual acuity 


in the right eye of 20-60 minus, and the fact that a 


posterior subcapsular cataract is described by Dr. Xnapp, 


: what would the central or reading type vision that the 
patient wenke have, what would you expect it - be? 
A Less. 
Q Doctor, would it vary, that central vision, that 
reading vision, would it vary with corrective lenses, 


bearing in mind a subcapsular cataract? 


Tews 1 6 raue 


. 


_ .¥annuzzi - redirect 
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A Not substantially. Not at all. sia. it will 

depend on where that opacification was. ‘If a the 
usual place, centrally, it would have even more of a | 
‘marked effect on her near vision. | 

"MR. BEGOS: “Thank you. 

‘MR. RHEINGOLD: No further questions, Doctor. 
THE COURT: Thank you, Doctor. 2 


(Witness excused.) 
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Panacea erences a seca BS 


THE COURT: Dr. Knann, if vou will come back 
up here, you may cross examine. 


PHILLIP KNAPP, resumed. 


CROSS EXAMINATION (Continued) 


BY MR, RHEINGOLD: | 


6. Doctor, starting off, J am handing you a conv 


of the Columbia Presbyterian records, yhich is Plaintiff's 


Exhibit 1. ‘Ta i you to look for yews ares oe kt | 


A Here ae is. 


9 You do make peor eece there, do yew not, Doctor. 


‘to the possibility that in. 1 pexfarmina the second opera 


tion on the right ey al irs. Knapn the. er yoprobe tonched | 
fs : 


the back of the cornea? 


Do you mean Mrs, Johnson? 
Yes. 1 am sorry. 
t merely Say that we saw the touctt above end 


we tesa atid possibly. the eryo had ~—- the cold had or : 


MR. RIETNGOLD : ‘Could that answer be read back? | 


(Record a ) 


8 when you Say. you sav the tonch | | above, what 


“does that mean? 


ae “That was the place that was. thicker. : 


a 7 bo = rerer to thet in this anee of AL/L/ i : 


BAG , 
2 ‘he : Knap = cross 


aS marked striate? 

A The striate merely means that there was more 
folds and opacity in the cornea certainly than we, had 
seen in the left eve. 

Q Where do you refer to the touch above, as 
used that term, other than the marked striate? 

A J just put a auestion.,§ I did*not sav it wa: 
due to that. You can see bie auestion in the note. 

0) That was a possibility that vou considered? 

A Yes. 

Q As a matter wt fact, Doctor, te ervonrnive 
does not actually bavé* to touch the cornea to damane 
it, does it? [t can come too close but net actually 
touch it? 

A I don't know'whether the transmission of enid 
through aif is magh less than it is through fluid medium, 

Qi When you say you doen't know, do you mean val 
have not investiqated it or you are not not that sure 


or what? 


- 


fy I am not that wach of a physicist, but it is 
ty impression from colleqe ohvsics that cold does not 
dumage through air as much as it does by actual contact 


or with wettina. 


fl When we Saw that Aovie vesterday, Pr. Maan, 


TCOUMT Hel OMT ES 11S. CQUAT HOUSE — 
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there was a time when that chenbe was flapned over an? 
drawn out toward the observer, isn't that true? 

A Yes. : 

Oo Then that white cryoprobe was coming down 
almost straight above? 

A Yes. 

Q That would be the point when St would be * 
desirable to avoid touchina the cryoprobe to the bac!: 
of the cornea? 

A Absolutely. 

0 It goneaees to me, Doctor, in watching that 
movie, that there was /@ very small snace in which you 
have to operate. 

\% That's correct. The whole area is small. 

Q I assume that extreme caution must be utilized 
be keep that te oto away from the back of the cornea. 


A Yes. , 


Q In any case, whatever the cause, somethina 1d 
develop in the back of the cornea? 
MR. BECOs: Of the right eve? 
0 Of “ne right eye. oe 
nx _ I merely know that there was more striate than 
‘I expected. | | 


O As time went elony, more and more thinds atarted | 


' 
i 
| 
H 
| 
! 
! 
| 
| 
! 
/ 


i 


an) 
AQ OR» Ul nape - cross : 


- developina in the cornea of the unner riqht eye, isn't 


that true? — 
A No. The cornea of the right eve cleared un. 
OQ I am talking in her whole course while she vas | 


a patient of yours, Doctor. Pirst you noticed striate, 


SSS a ee 


ae cee eer we ee mio wei soomeee eeeteno co meee eum oeeacenennnitinceriaceee ay 


: then you began to notice other thinas in the cornea nf 
he right eye, isn't oo . 
: - The hospital recerd does not aive me the whole 
“course of the following -- 
Qf am sorry. Do you have in front of vou vonr 


office notes? : i 


1. 
a | 


oe “I don't havgsit with me. ae oe Ee 
4 recall it, was the striate lasted ahout two weeks tn 
the right eve . ve on che next visit it was markedly 
| eleared, and then actually the vision had come un to 
rere ee 
a And then there came a point, six, when there Q 
was a thickeniny-noted in the ‘cornea? : 
A There was always that little thickenina above, 
: o tha t was always there? a 
ee a. : 
a wee 


») And there came a time when vou noticed some | 


aqyi ee : Knap _ ee 

sort of ‘ie ae oes referred to as a Jin» when? 
: A : Thatt« when it was clear below ao then vou 

vould see the Little wavy : line across as coe. in oc. : 

‘Coleman 's drawl na : 

o ‘That rema ined there { Ae rhe beqinning to tne 
end ot eee ocak: bee, didn't it? | 
co RR Yes. , 

QO And as time went along, you heaan to see sone 
changes in tes qoenes on the outer end, isn't thot erie? 
Some bedewina, epithet! jal pedewina? | s 

oe That followed ‘he ‘int tamation of the eve. tta 
- like e have the record, if I coulda. ‘It would hae it 
a ot : oe | 
easier. 

“(Paus 5e. a 
, MR. RUBINGOLD: I “oe itke to see that whole 
folder, your Honer . whe folder: vou had with you | yester- 
oT br. Knapp, also in addition to donee office notes, 


| had various handwritten notes by vote ‘dia it not? 


A oo ‘Yes : 


o. “and some typewritten statements 00? | Wha atever 


that folder is, your Honor, before: 1 complete my y cron 


‘examin-tion, ta like | to have an “opnortnnity to see the 


t i a 


Knapp - cross 
t 


records of your own office notes which were marked in 


ok = s 
Seccrsnensanp heen ae 
ad 


evidence as Plaintiff's Exhibit 2. ‘T think we were 


talking about this epithelial bedewina, and you say that 


* %& 


: e 


came on relatively late in the course of your treatment | 


6 


of Mrs. Johnson? 


A. the first note about hedewing actually occurred 


ees 


while br. Coleman ne between the two tines, the first 
tuo tines Ghat he ao Ger. | : , 
/ Q. | eae wes in February and March of 1973? 

- : Ae a 

O And then when you came back you observed it 
for yocceeneh oe ; 


* 


—o@ “the bedewing, I take it, is an accumuiation 

‘of fluid? —.. : : | | 

A Little droplets. In other — bbe 
start out: small and then they coalesce and they form ‘ co 
Like a cyst in the macula, except in the cornea you call | 


‘them a bulla, like a hive. 


oe 


2 ‘At any time 


she was your patient did you observe 1 


a 

: } 

a 

(6 5 

t 

oC 
1 

8} 

1 


actual bullae? 


Q In your experience did you have what you call 


ain eae | eee = ee ae ene 


oe acne ent ent - 


eee 


ee 


oe 


Ce 
ft 
biG 
a 


1. 


| damage? 


MOL & y Knapn - cross 


body of {luid s so that they are butloe? 
A 1t can go either way. Frequently bedewina above | 


goes away because that" s the air that has been tr aura 


“tized wee by ‘the ‘surgery. 


a Tt didn't -qo away during the Lo oe von. 
were there? 

A ae olante cous on until gous mouths — 

Seas one 

" : 2 think that was probably a aifferent tyne, 


2 


Qo. Tt takes a while for the fluia balance to chance 


in the lens, on it not? ‘The: fluid in the front of the 


eye is only a reflection of damage to the ‘back of the. 


a 
eye, is it not? 


‘s 


A You heep ealling the lens | and the oe -- 


es) y am Sorry, I just misspoke. a apologize. 


Cornea. _ 


oe whe front. surface of ow cornea coud be the 
ef a 


first part es show it, but it is “true that ie is. an bel 
a cation that your endothelial punil on the back isn' t 


working. 


ee $0 that ie the back of the: uni were famaced, — 


then: sometime later the front” of ‘the eve would show the 


s 


A. Not necessarily. __ 


§ a ey hi ; Knapp - ¢ress 
fi tue . ae g 


O Adain 1 said “eve" and 1 meant to say cornta. | 


oto ey a ee ee ; 


‘You say not necessarily? 
A tea. 
19) - poctor, if you have your notes in front es 
when you were testifying on direct yesterday on the 
date of - : 
A _ £ dente have those with me he 
” “Mould you Look at vour own office note far 
‘ves M4, 1972. | — _ 


: 


A hack to November th. Yes. _ 
ae ‘You made some exnlanation about the patient 
not using maxitrol as apnarently you had intended? 
a ae vt ae a 
4 Yea. 
oS a 
® liad you given the patient some written 
- directions? 
fo. Yes. 
9 And those directions did not state to use - 
Maxitrol? 
-» Things are clipned together and one is a pre- | 
‘scription that says maxitrol, one dron in each eve, so 
and so number times a day. 
(Q She didn't follow it or she didn't understanc 


* 


it or what? 


AT can't explain how it happened. It is the _ 
— LULULDLUhmrrrree 


eg 1:ALgi |) - | a Kraan - crs 
first time oe hocined te ie 

o - bid dine have vesterday that sheet of paner 
bee some sheet of paper that tells you about the instruct- 
tens you gave her? | : 
: A | Yes. 

| was that part of your folder? 

A Ne, but T new ~ 

(In the folder you had in front of oan weqnee | 
, dia you have a sheet about that? a 
A vee, : ' | 

MRS sumiconn: 1 is here, — Honor, I 


should have seen ve 


THE WTMNRSS > : They were part of ‘the discussien. 


4 knew 1 put it back on “thet, desk. 
a I anologize, Doctor. You are rane. On Emr 
at your folder which is marked Plaintifr's Exhibit | 2 Sia 
jdentiticaion there were these Yale records. 

A I understand. 1 That was -becanse you y were, aues- | 


tioning me. ‘they said put them all tonether. 


2. could you show me, does the sheet that aives . 


‘you the information about where there | was. a misund 
: ing between Mrs. | Johnson and your office? — 
one It turns ‘out only using nvoscine, is what t 


wrote downs 


inher - creous 
That's in your own office record, ban 
Ves. 
fo vou have a conv of the sheet af instrocticons 
vou had given mrs. Johnson? 
a liere it 19. 
This 18 a sheet that's an veur letterhead, 
Doctor? 
A Yeu. 
Q ‘The Form which you have, Dector, has aot a 
etetement "Use nodicnkion as noted below.” 
A Yes. 
e) And on tne written sheet, on this sheet that 
i * 
was given to ‘irs. Johnson, did it state which medication 
she Wes to use? 
A It had a presciprtion attached and it als« 
had one statement, becanse I gave her t» bottle she ha 
been using in the hospital to use, and I wrote that out 
bs 


because she didn't have a preseription for that one. 


.) On the particular sheet, which T am not qoina 


to mark as an exhibit, it did not state on the sheet it's 


"Use maxitrol.” 
A. No. 


® Mrs. Johnson ‘apparently became confused abent_ 


| that? 


wi - | 
40% je Knapp - Cres 
Mh. ares: Obiection to the conclusi On. 
Tm court: / susbehined i 
A whe exact facts as 7 veeall it is her husband 
Was the one whe er don' e. use ~ and ‘she said "I told 
you we should have used it." 
vow recollect chee conversation?” 
Yes , 1 do. 


Mh. RUE TNGOLD : I'd like to mark os emextibits 


a 


“your: Honor -- can a mark a Plaintift's fanihet at this. 


: 


timer 


eee ee 
Pocono ee 


ae 


aaa ‘Ne. 4 may ddr 
af at, but ld like to mart ‘thet sheet which br. Knapp 
has as Plaintife's: Bxnibid 1, if t might. 

MR. REGOS : 1 — no objection. 

o. aintiff's Bxhibit 10 was received 

| dence.) a 

. 


Tr court: ns T understand what you are say- 


ing, Doctor, at the time that sheet, Plaintife's Exhibit - 


oe : 
: : Hy ] 
: 5 y 5 
a 
ce 
+ Q 


=o 


Ate was aon to. Mrs. “Johnson, it had attached to it 
a | prescription for maxitrol? 
Tu Wars: Yes, si _ Just for convenience, 
ag, put a ‘paper clip with ‘the various things. Sometines 


ne with three o or four medications. 


nappy - Crass 
Xnapp, will vou leot adcewn in your office 
record for postoperative visits dewn to December 1°, 
1972. 
Yes. 
Dewn there you have neculiar trouble seeing. 
Yes. 

O Were you able to arrive at anv reason for that 
complaint? 

A ilo. The examination was extremely difficult, 
and I tried twice to refract her and was unable to he- 
cause when she closed her eves the eves went un and vou 
can't refract when; the eyes are under the lid. 

o Did you heve a discussion with Mr. or ‘irs. 
Johnsen that day about the possible siqnificance of thi« 

complaint she had? 

A No, but I told her to continue the arens and 
come back in a week and we would try again. 

0 According to your cane. two davs later you 
received a nhone call. 

es Yes. 
La Was that to you oer to someone in vour of fice? 


A. To me. 


* 


rey It says here “Ilusband nhoned? Cause of Tues- 


day exam." 


a sf 
i: a i 
44 
ie 2 ee ; 
i i 
2: 
i fl 
ee ft e 
bed as « 
: ae ly 
- ¢ 
if a : 
Teo 
a | : 
on 
ve ul 
fy 
ia : 
| 
on 1 ce 
a | : 
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correct? 


13 lai 21 Knapp - eross 

Ves. 

RX is prescrintion? 

No. That means the answer, really. 
“Don't know but ¢ ry again?" 

That's ridht. 


What. do you recall hevond this note of wheat — 


oo Jonson said to you over the phone? 


. 


oe te was present at everv. time I saw Mrs. John-_ 


oe : 
soa, and he naturally was unset; “because before sewed 


= 


read so well and here she wasn't. ‘reading at all. a 


honesty thought that ‘she was just: a little extra nervous: 


that day. ‘But I couldn’ t be sure, $0 1 wrote down oe 


s 


[ dian't know why, but what we ) always to ina cas se Ww te 
thet: is see them | -- at a | notice, that is very elese | 
~ christmas, and =~ the aist, so we saw her the aay 


after Christmas. 


fk but. she said peculiar kroubee ‘seeing. 


-. Right. ‘then the mst you said her husband 


called you? 


i. “that! 's correct. 


ao ‘asked you if you: had any recollection of, 


“what he aaia { - on the. ast in addition to what you. 


L 


She had these, complaints: on the Ween, is that 


: 405, tb | \ oo vmanp - ae 
have written down here. 
ALL he said he was alarmel, oiraid, oF what- 
- word you like. 
4 Whee wiavea Sav to himy 
A 1 told him I didn't know why she had net heen 


able to see, that T had seen nothing wrong, Secause then. 


we went: over and suanioes oe therefore I said | 


Seen 


wer don’ t fe mene the answer but we will reex camine ee 


mene 
See 


a 


Sa ee 


. Doctor, do you feel that the condition that 
she hoa, that vou ‘couldn’ < get at the cause of aa in 


retrospect, . least, was the — of this evetead 


Fae a ec i a ge aimee 


Macular edema? 


se 


| 
: ' . ; ' My 
A Mo, tor the simple reason that when +e came 


i: 
| 
‘ 
A 
4 
( 
it 
it ie 
oll 
" 


% 


back in on the 26th she sow 20-39 with her right eve _ 


3 2 * hee “ me @ . s 
eee mh en sn amen emcee ees lett AS 


er ne toe ere ie emma aa 


and 20-25 with her left. | 
Then pe are saying that it wasn’ tr until her 


visit on January o, ,1973 -- 


. A — 's the firet time 1 saw the edema of the: 
an 


re ee 


macula. 


fa you write down: here mild edema of macula, 


peepee eh 


‘that! 3 alee same, 1 think you said, as cystoid macular 
edema? _ 


. Nee. 


&  thatts the some as the term you used, 


404... Ia. LC : iA 
Gass Gynt cm: 

Moat’ so the sociales Lor the jargon ot the 
description wl the whole svnadrome, ‘ihe ni croecystic. 
edema of the mocule, seme people sll it. others call. 
it cyatetd . Tat is the sost prom nent venture : af 

: Irvine-Gass areiraue. 

Becker : t took you te Gay on direct | yeste ein ‘v + 
a. cystoid ae | ollewa : i. a fair " : romeerm ons tien | 
observed nos patroatyract extraction? 

a5 “Well, when yu det fis qures lite Dr. Yannuzad 
he is'a monies nan who is very interested in this nrsbe 
dem, on ther ” oe severs 1 —_ places: in the se : 
that ace and nq this , namely. Miami, vias Anseles, that r 
“know oF. Mave there are o lot of other places thot are. 
eur eeey ure in every caturact: injecting fluorescein, 
even thowsh evexyening seems to sii nota, and T happen 


know thot. they sometines See a mila etena of the macula: o 


a 
ey 
4 

} 

| 
4 


even with 20-20 vi sual acuity. 1 But this. is a clinical. 


= 


‘In othar words, most of us. expect macular 


Se 


ete mat to reduce vision before we become at all store. ao 

Whee ws y your own 1 testimony, Doctor, about 
whether it was common or -uncanmen © or “how many tines Bi 
had seen nit | ae. ; : 7 


this was the : ' private natient I pad ever 


2 ee i : pe 
= 4 ” le fi = a ae . & Bookie 
nineteen man tt mit nt er ot Be ee 
re a ee te oe een en : 


. gy” ee ee ere 


hed 1" th it, ot least that ! had recoanized, fn hind 


siqht 1 think |! ceuld say that I remember on: lady thar 
two years followina cataract develoned edema of the 
macula, and Tt had no explanation. 1 had everybody work- 


ing her up, ond everything, ent the reason Lin hintsicht 


think it wos cystoid was that it cleared, which very 


pleasantly surorised me. 


O That was an event which had occurred in ven 


: practice betore ‘irs. Johnson? 
. ig les 


on Oh, many vears before. That vas before Dr. Gass 


bs 


‘had come out with this fluorescein test so yon could \ 


document what was going on. a 


ae - had only seen ic once in veur Practice, 


and vet as you say Dr, Yannuzai_ says he sees it Tt think 


oe said 40 to 10 ner cent of the time? 


A Well, 1 told | - that he was a researcher Aeing 


fluorescein in every patient. ‘He ‘sn! . ‘seeing it in his 


practice. 
In other words, he is looking to try and 


evolve what happens in these cases, and he aoen a 


‘fluorescein test on every patient a few. ays after | cate~ 


ract extraction. 1 don! t know exactly what his level 


eae 


ap 


knowledqe. The oriqinal Irvine article said it ocenrred 


Fnapp 7 Cross 


in between ? and 19 ner cent. 
Q | In your experience, Doctor, two cases un to 
1972 would have made a qood deal less than -- 
Wait a minute. I have seen some in the collene. 


(Continued on next pace.) 


‘ 
i 
i 
) 
q 
' 
' 
i 
: 
| 


pena aia 


————— 


ed 
Se 
fis he eer Sm Seen ene = ee ar epee: See Seems as 


Ay ahie aoe Knapp - Cross 

i Coming to mother area, br. Kaapp, 1 believe you 
testificd that the last time you saw the patient in June, 
1973, she had no pressure in her eye, unusual pressure? 

It was ae the upper limit of normal. 

0 Did she or Gid she not have a pressure problem 
et that time while she was still your patient? 

A ae a little worried that it might be steartiny, 
and so I placed her on Epinol, which is an Lpinepnarine 
derivative that tends to reduce the secretion into the 


eye. I also was leery because that was the eye that was 
receiving local steroids which also, in a susceptible 
idndividuel, cause a elevation of pressure. 

%. 


Q So you did have a concern about possible ele- 


A I had always had a concern, which is why I took 
it every visit. 
Q There did come a time when you felt medication 
. 
should be given while she was still your patient? 
A Yes. 
Q You said the patient did not keep her July 


Appointment, is that correct? 


A 


s 


Q As a matter of fact, after this June visit, June 


14th, you received a letter, did you not, from Mr, Johnson 


SOUTHERN CISPR’ T COURT Hittite tS, COUNT NOSE 
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9 Qi ae CS Knapp - cross 
telliny you that she would not be coming to vou? 

A I don't think so. TI was disappointed in not 
sceing her. 

i) have es looked through the entire file that you 
have in front of you there, Doctor? 

A E will. | Ae. recall, the thing was that there 
was a phone oil to.my secret ry stating that due to the 
heat they were going to stay up in New Hampshire. 

Q When did you get that in relationship to ee 

I bapente teuad the note on it yet. 
MR. RHEINGOLD: Your Nonor, I am going to be 
reading through that wnole file, Perhaps we can defer 
‘ 
this question and I can find it. 
THE court: All right. He will look for it 
during the lunch break. 
0. br. Knapp, there is no queation in your mind, 


is there, that wien Mrs. Johnson came to you in September, 


5 
1972, that the only pathology or abnormality she had was 


the cataracts in her eyes? 
A Yes. The only thing I found wrong with her eyes 
was the cataracts. 


0 Qther than that, as far as you examined her, her 


. 


eyes were completely normal? 


SOUTHERN DISTRI T COUNT REPORTERS 18 COum HOE 
: SULLY SOEOME Wl Go ee te oF aa 


we 


/ te tele 
; .(f a 
20 4.4 me Knapp - cross 


Q Other than that, her body, at bovae beck what- 
ever type of exam you did, was completely normal? 

A I limit myself to examination of the eyes. 

Q When she was admitted to Presbyterian Hospital 
under your direction a month later, was a physical done 
of her body? : 

AU Yes. + 

QO vid you review that before you did the cataract 
surgery? : 

Yes. 

And there eae abnormality in her body? 

To the best gf my knowledge there was nothing. 
iler body pressure was 150 over 90, which indicates -- tlic 
top number meaning the aac, she was oe nervous, 


tnat is why it went up.:. Temperature, respiration, pulse 


* i : a a 
were normal, Nose and eynoat, respiratory, earaieencauiae | 


all that was normal. The impression by Dr. Pico, who was 
the resident, the same resident who helped me with the 
first operation, was that her condition was satisfactory. 

Oo. Even during the courses of the cataract surgery 
when you gota closer meek at her eye, you saw no abnor-_ 
mality in her exe other than the cataracts, doen't that 
correct? 

A During surgery is no tine to look for 


* 


SoOUTUL NN Givi | COURT WLP atoa US COUR TNGULE 


adhe. ea Knapp ~ Cross 


abnoriualities. 

hut vou didn't lappen Co see any? 

ist). 

QO Up to the end of the two cataract surqerics, thers 

Was no evidence to you of any intraocular diseases, other 
than tne fact tnat this oe tie heal in ner Lens? 

Yee. 

boctor, today, as you kaow from her testimony 
and from what you have heard ; lirs. Johnson cannot sue at 
all out of one eye and has very limited vision in her 


other eve. You understand that? 


Yes, I dog 


QO Would you.,agree with me that her condition is 


a result ee complications in the two cata- 
ract extractions? 

A No, 1 wouldn't agree with you. 

Q What part of her condition do you say is unre- 


i 


lated to postoperative complications? 

A Well, if you mean by something that occurred in 
the postoperative period, I would agree with you, but I 
think the fact that one saw so well two months after the 
surgery indicates that this was not related to the opcra- 
tion. 


Q Waat was it related to? 


SoU Pen EIGt Rs PF COURT WEE Fern S GS Cure ous: 
a ee) 3 i . 


Fay 


+ 


fy Well, certain people =~ + admit tit 


surgery vou can develop this unknewn caused infisaiimetion, 


interested to hear Dr. Yannuyzi say that tiis can 


eccur in non-aperated eyes. I had always assumed taat 

it was due to purely an operative -- postoperative. If 
you want to call this associated with a late postoperative. 
condition, wad. 

() Another way of putting it, Yoctor, would be that 

certainty, 1£ there 
had been no cataract extractions, slice vould not nave 
developed tue conditions waich she did develop after the 
operation? ; 
vf 
TL tauink that's reasonable. 

G 1 think you agreed yesterday that she would moc 
have developed cystoid macular edema or Irvine-Gass 
syndrome had she not had these surgerics? 

a Ll believe that's correct. 

a) Yet it is your testimony, Dr. Knapp, that every- 
thing you did in the treatment of this woman was within 
tue standard of care which existed back in Lyle? 

A Yes. 

© + What in your opinion was the cause for the ad- 


hesions or synechia which developed in her eyes? 


‘Vhat was the inflammation that she developed in 
f 


Sob ME GIS ET OC Ghtine HEF ee 
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23145 | Knapp - crass 
either tne end of February after I had left or in Maren, 
That had not been present before. 

QO bid that have anything to do with Dr. Coleman's. 


treatment of her? 


A br. Coleman did not treat the eye. 


MPR. BEGOS;: I object. That is no longer part 


of this case. 
VL COURT: Tt wight tend to exclude the vedetion-|. 
ship back to the original operation. Overruled. 

A (Continuing) Dr. Coleman, if you can discount 
looking in with a bright light, because the first time he 
saw her he could seq both maculae very well and drew a 
picture of them, Tat was the last day 1 saw her before 
Ll went off to the meetings. then in the five days between 
February 22nd and bobeuaey 22. 1973, the right eye had 
clouded up so much that he coulun't see well ehousl -- 
let's put it this way, you could see but you canrt shoot 
a beam into a hazy medium because it no longer focuses 
correctly. So we only treated the left eye. He can 
deewee betent than I. I wasn't there ‘chat day. 

will he be tide te 
“Yes. 


. 


then you Game back you saw this haze and inflamma- _ 


SOU EME rte DIstae F COURT hehe Tins 95 COURT HOULE 
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Knapp - cross 


Q What was the origin or cause of the haze and 
inflammation? 

A Yo the best of our knowledge, we weren't posi- 
tive at the time because it certainly was a surprise to 
me, but part of the Irvine-Gass -- in fact the Irvine-Gass 
so-called syndrome, the whole pattern, as it is now recog- 


nized, is an inflammation, a pan inflammation of the > 


+ 


entire eye. 


In other words, it affects the retina, the 


uvea tract, that's the iris ancilliary body, and this 


explains the vitreous,haze. The haze really at tha: point 
was what was cutting down the vision. ‘The haze and the 
cuema of the macula. 

Q. ie you had the benefit, have you not, 
of looking over the subsequent course of Hrs. dehnson’& 
eyes through the records of Dr. Sears and the hospital 
charts from the Yale-New Haven degoienl? 

ig A Yes. 

Qo. are there in those records any clue to you of 
the cause of the conditions which have put Hrs. Johnson's 
areA in the condition in which hey are sedaye 


A. 6 PE. Scare stated on the first examination -- 


I thinx there is a copy of that in here somewhere +- no, 


OPP PES VAD PF Oe bec he te a OEE eh 


ee 7 ae 
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pie) a re Knapp - Cross 


be ko 
this is only the Yale-New Maven record, 
examination -- have you got -- 

Q 1 have the whole record of br. Sears, all his 
office notes, which word marked for identification. 

A Can we see the first examination? That would 
be one of the usual ones. 

Q I am handing you another section that was pulled 
out specifically and marked b&b for identification, starting 


with page 1-114. 


That was in November. I'd rather have the June 


Can you fing it in there, boctor? 
%. 
HR. bLGOS: It's on the bottom. Marked 1-130 


and 1-131 and 1-12). 


A llere is 1-130. When Dr. Sears saw her, the past 


medical history was negative. They even said she had 
never iad any operations. 
- Was that an ercar? 
A She had obviously had two cataracts. 
@) I ask you, Dr. Knapp, was there in all your 
review of all the subsequent records, whether it was the 
first or last, whether you found any cause for Mrs. 


Johnson's present eye condition, other than what you have 


already testified to? 


SOVU EE ARES OY Dect Deh ib ote 
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ohn us ol 
261A oan Knapp - Cross 

Ps I think it is «ie inflammation, and that's wat 
caused the adhesions between the -- I even have a slide 
to show you how adhesions go back, and these were posterior. 
lig noticed one posterior adhesion at that time. There 
was no mention of any of these anterior adhesions which 
could follow. If the iris is inflammed, it is swollen, 
and the bent of the uveal tract -- that's why the vitreous 
was so cloudy, and I think this progressed and obvi dusly 
her pressure had gone up ‘in the two weeks since I had seen 
her, and the two biines that really are bad for a cornea 
are pressure and inflammation. 

Q br. Knapp, ,you were discussing the right eye, 

‘ 


were you not? 


A Yes. 


a) That's the eye that needed these two or had these 


two corneal transplants? 

A Yes. 

Q. That's the eye that when you started on your 
treatment of her had correctible vision with lights down 
and in a dark room of 20-30 minus, is that correct? 

A That's correct. 

Q ‘And in the left eye which had 20-400 vision, 


she has limited vision today after the cataract surgery, 


is that corre ‘tt? 


SoUbnt Hh OTHE TCOURT RirouTi es teh Cor RTs fg 
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. 2B Dippy reed Knapp - cross 


A It was 20-30 the Last time 1 had seen iicr. 

Q What is the cause of her limited vision in her 
left eye? 

A Part of the Irvine-Gass syndrome is that it 1s 
a binocular phenomenon, usually, and I did 
develop this, but if you had to retrospect it, I would 
guess that she got some inflammation there and perhaps 
some elevated pressure, and that that went ahead and the 
cornea in that eye -- she has two reasons, really, why 
her vision is a One is that the macular lesion or 
the cystoid microcystic edema, whatever you want to call 
it, in the back of the eye obviously progressed and in- 

* 
volved the pigment epithelium, so she now has similar to 
@ macular degeneration in that eye. 
You can't really tell how bad her vision is 


because the soft lens that she is wearing is not a visible 


lens, it is sort of a medical protection to keep the 
4 


* 


cornea from irritating her. 
Q Are these conditions which you described secondary 
to or part of this cystoid macular edema? | 
A I would think so, yes. Not directly to the 
cystoid macular edema, but to the whole pattern of 


Irvine-Gass. It is the inflammatiun rather than the 


isolated finding, because it is a pan -- it affects all 
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of the eye. 
That Irvine-Gass syndrome, whatever it is called, 
you say, a postoperative complication? 

‘Yes. 

But you say unpreventable? 

Everyone says. 

MR. RIULINGOLD: Your !lonor, that's all the qaues- 
tions I plan now. I would like to sec this folder. 

‘HE COURT: We will take our noon break now and 
cone back at 2:00. 


(Luncheon recess.) 


| 
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(In onan courts jury present.) 

MR. RHEINGOLD: Your Honor, I have several 
more questions of Dr. Knapp. 

PHILUS P KNAPP, resumed. 
CROSS EXAMINATION (Continued) 
BY MR. RHEINGOLD: / 
ta) I am giving you your whole file back again, 
Dr. Knapp. 

On the first sheet in there that I had pre- 
marked by the clerk as Plaintiffs' Exhibit 11, there is a 
report. Do you have the large sheet there, one typed 
by your office, I believe? 

A Yes. 

MR. BEGOS: May I see this, your Honor. 

MR. RHEINGOLD: I will show Mr. Begos both 11 
and 12, as I premarked them. I will offer 11 and 12 at 
this time. 03 

MR. BEGOS: I have no objection. I would 
agree to the admission of the entire record, those portions 
of the record that are relevant, the doctor's office visits. 


These are just two letters or two separate parts. , 


SSS eee a SS 


acer tena ene eee eememet — 
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vHE COURT: Are you offering the entir:: weord 
or just those two? 

MR, RHEINGOLD: T will offer the whole folder 
the doctor has. 

MR. BEGOS:~* Just those portions that are 
relevant. There are some post litigation things in 
there, correspondence, which is not relevant, and I wull 
object to that. 

THE COURT: They can be removed. 


* 


MR.RHEINGOLD: Your “onor, that folder was 
marked Plaintiffs' Exhibit 2A. Previously other parts 
have been marked as geet asian oe 

THE COURT: When you say the folder, you just 
mean the jacket? 


MR. RHEINGOLD: ‘The jacket. I will offer the 


jacket and all its contents as described hy Mr. Beqos as 


Plaintiffs’ Exhibit 2-A. 
* 


(Plaintiffs' Exhibit 2-A was received in 
evidence.) 


MR. RHEINGOLD: So the record is clear, 1 


oe 


withdraw the offer of Plaintiffs’ Exhibit 11 and 12 


as separate exhibits. 


a Looking at the sheet in your record, Dr. Knapp, 


: 


that happens to be marked Exhibit 11 for identification, 


mercer n= tem ne eae 
a SS eee 


—— 
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$e there A statement at the Lottom there relating t > 
Mrs. Johnson's last appointment? 


A Tt says 7/11/73, appointment cancelled by 


w Does that refresh your recollection, Dr. Knapy', 
thit your office did receive in writing a notification that 
Mrs. Johnson was not qoing to keep her July appointment? 

h No, sir. I don't recall that. That would 
have been handled by my secretary. As I recall, she said 
it was a phone call ‘trom Mr. Johnson. 

9 The sheet you have in front of you indicates it 
was by mail, is that correct? 

vf 

A Yes. 

Q I have also pulled out a letter from your file, 
Dr. Knapp, a letter you apparently wrote Pr. Garrity. 

A Yes. 

Q That was back in 1970, is that correct? 

A Yas. 

(9) Was that a report back to Dr. Garrity after 
you had seen Mrs. Johnson for the first time? 

AX Yes. 

Q Would you read us the contents of your letter? 

"Dear Dr. Garrity: : 
"On June 19th 1 examined your patient Mrs. Anna 


£ 
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Johnson. She does have early cataracts that are only 
unusual in their appearing in a person of her aye. 


There is no way of judqing their rate of prouression, so I 


asked her to come back in the fall. Thank vou for referring: 


t 


her. Kind regards, " @t cetera. 


. 


Q Is that an accurate statement, Dr. Knapp, 


that there is no way of judging the proaression of her 


cataracts? 


A Yes. 


aru 


. 


THE COURT: Not after one examination? 


THE WITNESS: That's what T am trying to say. 


At that time? 


| 
| 
| 
} 
a 
| 


A Right. 
Q Did you also say in that letter to Dr. Garrity, 
that there was nothing unusual in her cataracts other than 


their appearing in a person of a relatively young age? 


A Yes. 


Q The last question, Dr. Knapp, and I will be 
through. | 
Can we go back to your office records which were 
previously marked Plaintiffs’ Fxhibit 2, and I chink you 


have it in front of you in your folder there, on the left. 


gide of most of these records there are visual readings and 


comments. On the right side of your records there are — 
. ] i s | ue y : ey 


5 oes ea ee a ee ere 


norco 
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entries minade. For example, the one you read before in 
1972, "Much worse, unable to read newspapers." 

Yes. : : 

Ts it Lnevitable that what you put on the right 

this sheet is the patient's comments? 

Yes. 

Is that the purpose of this? 

Yes. 

ze) There are occasions as you look throuah here 
where it is not what the patient said to you but what you 
understood to be the patient's condition, isn't that true? 

A I — the onlv one that you could do that, 
"Awakens with " -- on November 13, she came in stating that 
she awakened with bad frontal headaches and turn: out 
only using the Hyoscine. ‘This means I asked her 
questions what was oe doing, and found out she wad’ dnlylusiad 


| | 
one instead of two drugs, two different kinds of druqs. 
_ | 


° 


0 She didn't say to you, Dr. Knapp, "I have frontal | 


headaches," did she? That s your translation of what it was) 


she said to you? 


A She said she had on her forehead, probably. 


QO . She didn't use the word frontal? 


. 


No. 


| 
i 
{ 
' 
i 
! 
t 
H 


= 
i ae etna et ona rd 


oo eee 


That's an example of where you listened to what : 
j 
| 
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she was saying but you wrote down not her exact words, 
you translated it <«- 


A I write down the gist of what the patient 


QO Not verbatim, correct? 
A Correct. 
Q Now, would you look over to your note for 


example of January 16, 1973 and over on the right you 


have "Has a cold so OD cloudy." Certainly she didn't walt, 


in and say that? 
A Yes, she did. 


Q She said "My OD is cloudy"? 
, { 
4. 
A Right eye. IT am not going to write out right 


eye. We either use OF, in New Haven, or ocular dexter 
in New York. 
Q It is your recollection she came in and: said her 


right eye was cloudy because of cold? 
s 
os Yes. 
MR. RHEINGOLD: That is all. 
REDIRECT EXAMINATION 
BY MR. BEGOS: 


Q Doctor, in 1970 you couldn't judge the rate of 


‘ 


progression but in 1972, in particular in September 1972, did! 


you have anv idea or opinion or feeling with respect to the 


. 
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| rate of progression of the cataract in the qood eye? 


A {he vision had chanaed from 20-25 to 29-60, which ' 
indicates that the -- Dr. -Yannuzzi uses the word active, , 
I usually say progressive. Could I explain one thing? 

Q Yes. ; 

A A cataract is not a growth. A lot of rneople 
think it is a growing organism. It is not. It is as 
though someone were throwing mud, in this type of case it 1s 
at your window. If there are chinks in the mud you can 
see them, if there aren't chinks, you can't see them in 
certain types. But it is not a qrowth like a tumor, or 
anything like that. It is an opacification of a clear 2 
lens. s 


2) How does that opacification extend or 


interfere with vision? Is that by spreading of the opacifi- 


cation, or what is it by? 


A I think it is hoth by spreading and by new fibers: 


. 
or new areas becoming cloudy. 


4 


t 
a 
t 
t. 
i 
dq 
H 
i 
ay 
\ 
H 
: 
i 
, 
‘ 
Le 
‘ 


a) Dr., with respect a posterior subcapular cata- 
ract, does that have any penchant for a particular area 


of the lens? 


A The fibers oriqinate -- say the lens is roughly 


an eliptical circle, you know, it isn't’ a perfect circle, 


2 


the fibers originate in the so-called equatorial areas, which 


£ 


SS 
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iG 
is the es here, and then they around 
and tend to meet towards the posterior pole. 
a) By the posterior pole -- 
That's the central area in the back of the 
cornea beneath the capsule. 


QO Does the opacification <-- 


A The ends of these fibers tend to become opaque 


The ends toward the side or -- 
yaeas the center where they end. They start 
at the side and qrow. 
ia) Which ous have a tendency to opacify first? 
A The mere in the center of the visual avis, in 


the posterior central. area. 


Q Doctor, based upon what you saw with respect to 


the qood eye in September, 1972, would you have any clear 


estimation of when that cataract would mature to such a 
 Y 


. 


point that it would, say substantially interfere with 


vision, such as the cataract in the left eye was doing? 


A Well, in the one in the left eye, in the dark, 


in 1971, it had gone from 20-8 to 20-49 on that examination. - 


in other words, I didn't write "Liqhts down" on that one, but | 


it is the same principle as up above -- I mean as down 


below a year later. 


<< 


EGIL os ermpstoonennraben ey 


SOUTHERN DISHICT COURT KIPORTERS, 115 COURTHOUSE 


oa 


-  @3lory 


Jiibr 4 Knapp-redirect 

So here 18 an eye that was 20-40 that went to 
20-400, whereas the other went from 29-25 minus to 20-69. 
It still being partial, when the pupil dilated, you could se: 
around the central opacity, and that's whv I could see 
the back of the fundus ‘so easily after dilation. and she 
could see better in the dark than in the light. You would 
assume then, that both ee were proqressing. The reaseo: 
we hadn't operated in the previous 2-1/4 years was becaus:: 


she could see well] with each eye. Then the left eve becam: 


poor in 1971, and if both eyes had heen the level of the 


left eve in 1971, we would have been willing to operate. 
but at that point oe eye was still a qood 20-25. 


% 

Then if qets down 6 20-69, indicating it is progressing also, 
net nearly bo the degree -- it is like everything -- 
all the chinks fitted together. In the left one you 
could hardly -- I had trouble seeing through it with a 
dilated pupil, whereas it was still eaay to see around in the 

A 
right one. 

But the decision to operate at all comes when 
the better eye begins to be handicapped, and then you 
usually start by doing the poorer eye. 

But in her circumstances we went through yester- 


day, due to the fact she had young children at home, 


we agreed to do hoth. 
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“a the decision 1a 710 both wes mate hefore 
either. Yhe enly reason we would have chan: ed that 
t *s 


@oecision is if something untoward had happened in the left 


OG boctor, do you have any estimate, any bal) park 
figure, anything, with respect to when, if that ridcht cye 
were wunoperated upon in October of "72, it would teach the 
staqe of the lett eye? 

VHE COURT: You mean 20-400? 

2) 20-400, plus or minus. 

x Tf yo judqe by the progression of the other 
eve, which isn’t a vary accurate method, but if you want 
a hall park estimate, I'd say eee year, that eye would 
have been around 20-400. 

) Then if that eye were not operated upon within 
that year, for whatever reason, there would he no wily. no 
useful vision? 


A 20-400 is not no vision. It would be very 


limited vision, but she would certainly see light and 


dark shadows, and if the lighting were riqht she could 


even distinguish an E twice as biq as Mr. Rheingold's F- 


there. That's what the 20-400 is. 


a 


With cataracts, within a year progressing to 


Sa 
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29-400, would they proqress further? Can eataracts orodrees. 
to such a point -~ 

A They can progress to the point where all you 
see is light. No,vou never see worse than light. 
A cataract is just like -- I don't know how much mud you show 
on the windiw, if you shine a light through it, you will 
see the light. 

2) But you would have no useful vision, that is 
from the point of view ee diet inecianine objects or reading -- 

A No, your visual acuity for reading would have 
qone way before that. 

Q : As far ag/20-400 vision where vou could see the 
larger E, is that considered useful vision? 

A It is considered economic blindness. 


2 Legal blindness, doctor -- 


A I mean, as far as -- I think it is 20-200 or 


SE 


worge. Then you get an extra exemption from your income 


tax. We get that from patients who have that. Every 


year we have to fill a form out or we do fill a form out. 


Q Doctor, with respect to a question that has 


—— ee 


been raised here with respect to the exact location of the 
opacity in the right and left eye of Mrs. Johnson, we 


know that it was a posterior subcapsular cataract. Do you 


have any recollection or based upon using that descrintion, 
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can you tell where with respect to the geoaraphy was the 


exact location of that opacity? 


A Just as Dr. Yannuzzi drew, it is right in front 


of the posterior capsule in the central axis. 


Q Is that the place that these posterior suh- 


capsular cataracts have a predilection for? 

A Yes. , 

0) Some questions were put to you by Mr. Rheingold 
with respect to the endotheliun, the pumping mechanism and 
the failure of that pumping mechanism, as possibly relatina 
trauma of the surgery. If the endothelium is damaged as a 
result of the initial surgical procedure, does the pumpina 
mechanian work Cnepeatece? 

A Heal‘ hy endothelium is why most cataracts over 
90, or if you want to quibble, 95 percent ~~ z hadn't actuniae 
figured it out, but TI think it is around 95, in other words, 
one out of 20 doesn't come out well -- this is in a Sasuer 
series. you can get 40 or 60 or 100 perfect, and then all 
of a sudden bad luck hits. But -- excuse me. I lost my 
train there. Would you rephrase that? 


QO You were talking about the endothelium, 


i 
| 

oo 

A .-« Oh, - I remember now. The healthy endothelium, this 
i : ; i 


is made up of many -- I guess millions of cells, actually, 


in a single layer on the back of the eye, they are very 


i 
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minute, and if they are healthy there are now modern ways. -~ 

for instance, a man in theUniversity of Florida has a way of | 
mounting these. He takes . »,iopsy, you can actually mount thew 


and count the cells. 


! 


THE COURT: Excuse me, Doctor. I think the questi: 


was, assuming that the endothelium is damaged durina the 
operation, for example, due to being touched by instru- 
mentation, does the trouble evince itself immediately after 
the operation or is there a delay -- 

THE wieetas. It clears within a week or two, 
and sometimes within a day, depending upon the amount of 
trauma, how much ven fae to irrigate, whether for instance ao) 
in the days we used capsule forceps, the back of the 
forceps always touched the back of the cornea. The normal 
endothelium regains and pumps out and is clear in a 


matter I'd say at the worse of two weeks. 


Q Dector, once that improvement occurs, can it 
bo 


regress, say, a month or two months later and become 
incapable of pumping? 

A No. Not unless another problem came up, web 
as glaucoma. Glaucoma is terrible for these things. 

Q Or some other problem with respect to the 


cornea? 


A Or inflammation, all kinds of things. ; Herpes, 
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Kevatitts. 

QO Wath respect to Mrs. Johnson and speciv*iciliy 
with respect to the riqht eye, did that riqht eye, that 
is the endothelium ee the fluid or the pumping char- 
acteristics of it, did.that manifest any improvement 
in the immediate post-operative period? 

A The cornea two weeks Colicuing succery showei 
a mild striate and a week daner that striate bed gona, 
and the only trouble with:that cornea was the thickening 
above. That was cen from surgery, and I am sure it 
was there, and that's what the wrinkle ended up showing. 

2) But there was no interferes =o 


‘ { 


No, the central cornea had cleared. 


j 


s) with the ahility to reduce the fluid, is that 


correct? 


A Yes. 


) The subsequent development of a flud pumping 
3 _ 
problem, or an endothelial dystrophy, whatever you want to 


call it, is a manifestation of some other entity, is it 


e 


not? 


A Yes. It only showed up more than three months 


later. 


Q Is this at or about the time of the 


cystoid macular edema? 


. 
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It didn't show uD the eveaterd fact 
for almost two months. It was only when the vitritia, 
which comes from the same inflarmatory process, arc? with 
the eye: viahts, ct cetera, that's when the cornea starte: 
decom ace iting. 
0 Did vou on October 31, 1972 or prior thereto, 
in September of 1972, did you decide to orerate on 
Mrs. Johnson's right eye for the sole purpose of obtaining 
another $500 fee? 
A of Scene not. 
() Have you ever, poctor, in your medical career 
operated on a patient solely for the purpose of obtainina 
et 
a foe? 
na. If IT were anxious for money, could have 
eharged her $1000 for the first eye. 
MR. BEGOS: T have no further auestions. 
RECROSS EXAMINATION 
. 
RY MR. RHEINGOLD: 
What accounts for Mrs. dopenon's eye, 


pr. Knapo, the right eye, being worse than her left eve today? | 


the Irvine-Gass is characteristically assymetrical. 


or the other can be more involved. ia 


Doctor, did I hear you sav correctly in answer 


to Mr. Beqos' questions, “ng she had four young children, 
t 
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we aqreed to do both eves"? 
A Yes. 
MR. PEGOS: T didn't as): that. 
MR. RURINGOLD: T asked if that was an answer 
that he wave. 
0 You said "Yes," Doctor, right? 
A Yes. 
a) When you say "We agreed," you mean 

A No. "We", is the whole three of us. 

the ones who brought is oo: 
A They asked for it? 

A Yes. <f 

Q And you acquiesced? 

A Yes. 

Q Did you tell Mr. Begos that you recall that the = 
subcapsular cataract was in the position that Mr. 
Yaqnuzzi drew it on the board this morning?. 

A Ss. 

Q You recall that as of the examination 
in September, 1972? 


A I recall it in all examinations prior 


a ee ee ae 


October,1972. 


> 


Q Including that one of September ,1972? 


A Yes. 
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lie you recall, Dr. Bnanp, that you sa 14 Whe 
1 cross examined vou vesterday, vow stated that you didn’t 
reeall wheat you .aw in her eve as ef that date, September, 
19727 
Possibly it is true that my manne has heen qonaed | 


by the looking at the record. 


O hut there is nothing in the record other than 


psc, ten't that correct? 
That means posterior subcapsular cataract. 
Q Nothing ‘iat tells you precisely where it was 
or how big it was? 
A No. t 
MR BRURTINGOLD: That is all. 
TH cae: Thank you, Doctor. 


(Witness excused.) 
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Callea as a witness by the defendants, being 
stimony of | 
Dr. | first duly sworn, testified as follows: 
bleman 
DIRECT EXAMINATION 
BY MR. BEGOS: 
Q Are you a physician and surgeon duly licensed 
to practice in the State of New York? 
A Yes, I am. 
Q How long have you been so licensed? 
A Since 1964, 
Q Would you give this Court and jury some of your 
background, your premedical education, medical education, 
A 
years of graduation and your post-graduate training? 
A My premedical education was in Union College 
henectady, New York. I graduated in 1956. 
I graduated University of Buffalo School of 
Medicine in 1960. I interned on the Columbia First Medical 
5 


Division at Bellevue Hospital from 1960 to 1961. I 


then entered tne United States Puklic Health Service 


from 1961, July lst, until 1964. At that time 1 was 


engaged in research in cardiovascular physiology, in 
physiological optics, and in the use of ultrasound. 
Q Why don't you tell us what those areas involved, 


just briefly? 
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A Well, briefly, I was engaged in an area called 
biomedical engineering. I devised techniques for 
measuring children's cardiac sounds in screening programs, 
I devised computer techniques for being able to evaluate 
heart sounds for national screening programs. 

I was an instructor in the electrical engineering 

school and I was also working on a Ph.D. in cardiovascular 
physiology at the George Washington University on 


a part time basis. 


My experiments with ultrasound had to do with 


evaluating animals to determine the basis of cardiac 


function studies, based on movement of heart valves 
{ 


" 


and the ways of evaluating these valvular motions by 
using high frequency sounds. 

As a matter of fact, this area of physics 
become so intriguing to me and the optics are su similar 
between acoustic and optical transmissicen, that I 

5 
became interested in the field of ophthalmology and it 
was at this point that I left the Public Health Service 


and came to Columbia University, the Institute, and 


I took a residency in ophthalmology at the Edward S. 


Harkness Institute. That was between 1964 and 1967. 


All during that time I was supported by a: 


National Institute of Health special training grant, and 
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I had my own research grant at the time, continuing to 
do work in ultrasound. 

Q While you were undertaking this residency 
training program in ophthalmology? 

A Yes. 

6) Upon completion of that residency training, did 
you become certified in ophthalmology? 

A Yes. On finishing my residency, I became intereste 
specifically in the field of retina, and I entered an 
association with Dr. Charles Campbell at the Institute 
and worked with him for 18 months devoting my attention 
primarily to retina],;disease. 

Q Would it be fair to say, Doctor, that you have 
a subspecialty in retinal diseases in the field of 
ophthalmology? 


A Yes. I ama member of the Retina Society, 


which is an elected group of retina specialists in the 


United States. We number 115. We are admitted only on 
acceptance by our peers in the retina field. It includes, 
I think, the most -- most of the retina surgeons in 
the United States. 

Q That is not an organization that you can 
voluntarily enter, is it? 


é 


A No. 
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Q Doctor, have you published any articles in the 
field of ophthalmology? 

A I have published approximately 89 papers 
relating to ultrasonic evaluation of the eye, vitreous 
surgery, retinal detachment surgery and phako 
emulsification of the lens. 

I have also been asked to submit chapters 
to approximately 11 -- approximately 11 chapters in 
different textbooks. I have one book in press and another 
in preparation. 

Q Doctor, you have been present for most of the 
testimony in this case, have you not? 

wl 

A Yes, I have. 

Q Doctor, rather than me asking you specific 
questions, would you tell this Court and jury when you 
had first seen Mrs. Johnson, what your examinations 
and findings consisted of, and relate that to her 
condi cian 

A My first examination of Mrs. Johnson was on 
February 22nd of 1972. At that time Dr. Knapp had 


examined Mrs. Johnson and felt that there was a retinal 


problem called cystoid macular edema. 


He called me on the telephone and asked me 


to see Mrs. Johnson on that same day, which I did. I 
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then discussed the problem with Mrs. Johnson and her 
husband and took them back down to his office where I 
discussed with him -- 

Q When you say his office, you mean Dr. Knapp‘s 
office? 

A Dr. Knapp's office, where we discussed the type 
of disease and the form of treatment which I felt might 
be of help -- 


Q When you say "we," is it "we"? 


A The "we" is Dr. Knapp, Mr. Johnson, Mrs. Johnson 


and myself. 
Q Were Mr. and Mrs. Johnson present when you had 
a) 
this discussion wath Dr. Knapp? 
A Yes. 
In his office? 
A Yes. At that time they agreed, by “they”, 
Mr. and Mrs. Johnson agreed that they would like the 
werent at photocoagulation of at that time possibly both 
but specifically one eye, in an attempt to retard the 
progress of this disease. 
If I could, I would like to show a couple of 
slides, your Honor, to specifically describe what this 


disease is. I know Dr. Yannuzzi had mentioned this 


morning what cystoid maculopathy is, and you have all 
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heard reference to the Irvine-Gass syndrome, but if I 
could show a sliae of the original subscription of Don 
Gass, I think it might be of help in describing the 
program. 

THE COURT: -All right. 


(Pause.) 


THE WITNESS: My reason for showing these pictures 


are that Don Gass, whose name has been associated with 
Irvine-Gass syndrome, first described this in 1965 and 
it was first written up in 1966. 


What I thought I could do, since it won't show 


up too well, if I could just pass the original photograph, 
ef 
your Honor, they could look at this and get a little 
better understanding from that. 
The photographs I am going to show are taken 
from this textbook. 
THE COURT: Any objection? 
MR. RHEINGOLD: I have no objection, your Honor. 
THE WITNESS: You can look at the photograph 


as it is passed around, but what I am showing you is the 


back of the patient's eye on the left. On the left you 


see the back of a patient's eye. This pattern right in 
here is the pattern that a typical cystoid maculopathy 


has. This is a drawing of a really ideal case. It shows 
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this rounded cystoid lattice-like or cobweb appearance 
to the . back of the eye. 
On the right is a blowup of this pattern in 
which a line to the left of light is ehewbae through 
that cystoid area. What you see is a separation of 
the inner wall of that cyst, the light going through 
the clear nice and showing up in the back of the eye in 
the region of the pigment epithelium. 
What this means is that fluid has separated 
the layers of the retina, and that fluid gives an inner 
wall and a posterior wall. As long as the fluid is 
in the inner layers, this condition still may be reversible. 
One of the ways of diagnosing this disease 
that has made it so much better understood in recent years 
has been the use of intravenous fluorescein. This is a 


dye we inject in the patient's vein. It immediately 


goes all through the body, and by using a special lens 
Be 


we can see the dye appear in the back of the eye. 

By studying of the outlines of the blood vessels 
as they become illuminated by the dye, by seeing where the 
dye concentrates in the retinal tissues, we can understand 
a great many different diseases. But specifically this 
disease, cystoid maculopathy has been weeoue understood. 


The reason for my doing the test of injecting 
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the dye in the patient's vein was so that I could determine 
if this characteristic staining pattern, and this is a 
picture showing the macular changes, would appear. 

This is diagnostic for the Irvine-Gass syndrome or we 

call it Irvine-Gass. Irvine is the first person to describe | 
it. Gass in this article is the one who defined it 

and gatince tes incidence in the population far better 


than Irvine had done before. 


This is diagnostic, using this technique. This 


is a series from that same article showing the fundus 
picture before we inject the dye. 

As the ere are filled with the dye, the early 
stages of the dye leaking in the peri macular area. We 
don't understand what causes Irvine-Gass syndrome. Early 
it was thought to be related to traction on the macula 
by the vitreous jelling. Pulling, physically pulling on 
the inner surface of the retina. 

5 

: As Dr. Knapp described, when the lens is taken 
out of the front of the eye, the anterior support for 
the whole vitreous body moves, and every person who has 
the cataract extracted has that loss of support. 

The vitreous tends to move forward a little bit. 


Since the back of the vitrecus, and it is a finite volume, 


is in contact with the retina, that separation of the 
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retina from or the vitreous from the retina can produce 


a little bit of stress. 


So the original concept was that Irvine-Gass 
syndrome was caused by the vitreous pulling on the macula. 
People have claimed that they have seen these 


traction areas. We always looked for them but we can't 


always find them. . 
The other thing that we have always found, now 
that we have fluorescein, there is this early pattern 
of leakage of fluid in the peri macular capillaries. 
It can be a large area like this or as in Mrs. Johnson's 
case it could be a ese te area. 
In a later genda, this is a period of roughly 
10 minutes' time from this photograph down to this one, 
we see that the dye concentrates in this cystic area 
in the center. So the leakage of fluid is one* from the 


peri capillary, peri macular capillaries, into an area 


just over the area of central vision, the macula now, 


this is just outside the macula, and now it is going 


into the macula. That is where the fluid tends to remain. 
This is a cut section of a retina, of a 

patient. We very seldom get tissues like this because 

patients do not die with this disease. But this was a 


patient who had cystoid maculopathy, did die, and this 
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tissue was obtained. 

The thing that has been discussed several times 
with you is the fact that there are cystoid changes. These 
are cysts. You see this large rounded area filled 


with fluid. It appears clear. So earlier when I showed 


you the slide with the light cut through this area, you 


could see the inner surface of the retina, a cystic 
area and then the back of the light came right to this area, 
the retinal pigment epithelium. As long as this pigment 
epithelium is intaet,. then the patient may recover 
vision. The problem is that as long as this cystic 
fluid remains and remains in a severe form, then a 
significant percentage of these people go on to lose 
their vision because the underlying tissue, the retinal 
pigment epithelium degenerates from pressure. 

People have claimed, Dr. Yannuzzi this morning 
said that 40 to 70 per cent of eyes will have a cystoid 

% 

macular edema. He is talking about a transient cystoid 
change, a transient fluid, a transient edema in the back 
of the eye. 

The number of people who have a permanent 
visual loss is very low. Perhaps 2 per cent. In between 


that maximum of 70 per cent cr what many of us think 


is a more realistic figure of about 40 per cent are the 
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number of people who tend tc recover from this disease 
without a permanent visual loss. 
But the situation we have here is one of that 


We can get an idea of which patients are 


2 per cent. 


going to recover by this severity of visual reduction. 


~] 


In Mrs. Johnson's case, she went from 20/36 vision, which 


8 | is good vision, in each eye, after the operation she 
\| 
| me : ie 

9 | had good vision in each eye, and then the vision went 
1} 
1] 
tH 


10 "i down until when I saw her it was I believe 20/200 


in one eye and 20/80 in the other, there was a significant 


12 | reduction, and a bilateral significant reduction. 

13 Therefore, the question comes, if the patient 
14 is really Oe Te by this macular edema, what 

15 | can we do for her. There really is no treatment that 


can be offered for macular edema of this type. There 


are two or three things that have been tried. One is 


18 i the use of steroids, and Mrs. Johnson already was on 
| * 

local steroid drugs. 
The second is the use of photocoagulation, 


which in 1972 we were using on selected patients in the 


hopes of doing it in just the right manner, and I will 
describe that in just a moment, and in just the right 


manner it may help. 


Third, and more recently, have been the studies 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY. — 791-1020 i 


‘ 


Inst 12 di Coleman-direct 
that Dr. Yannuzzi mentioned this morning, studies on 
the inflammatory nature of this disease and the use of 
anti-prostaglandin medication to try to retard his 
progress. His studies recently completed have 
indicated that that doesn't work either. 

At the present time, three years after Mrs. 
Johnson developed the disease, we still have no clearcut 


idea of the cause nor do we have any effective therapy. 


This is a photograph of the fluorescein angiogram taken 


by Dr. Sears. I didn't take photographs at the time I 


examined Mrs. Johnson for two reasons. One, she had a 
disease in both eyes. The way we generally diagnose 

] 
this disease is to look in as the fluorescein is going 
through the eyes, and with a blue filter,-in front of an 
indirect opthalmoscope, we can see the dye appear. 

If we are using a camera, we can't follow both 
eyes. By looking in we can follow them both very quickly, 
a would mean a better ability to diagnose the 
condition. 

Secondly, at that time there were many of us 
who were using photocoagulation but only using it 
in a manner that would very likely treat the areas of 


the early fluorescent changes. I am talking about this 


type of change right in here, the rather immediate 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. ~ 791-1020 


lhrf 1340.: Coleman-direct 
peri macular capillary flush, not the area of central 
vision in the macula. 

By injecting dye just before the Steen alea 
we can see exactly at the time of the treatment where 
the dye was leaking, treat those areas, as long as they 
are outside the macula, and the dye itself has a greenish 
color. 

The laser we are using then tends to heat up 
the walls of these cystic areas more than it would other- 
wise. So that is why photographs were not taken then. 

So I cannot show you that. 

These photographs here were taken by Dr. Sears 
in September, and these show the early changes and the 
late, all indicating that there is a retinal pigment 
epithelial change. 


In other words, the pigment below the cysts 


has gone on to develop a rather diffuse mottling, indicating | 
3 


a slight progression of the disease. This, to give you 

an idea of comparison, is a normal fundus, the optic nerve, 
the retina and the macula area. If I could have the 

slides that I believe you have, Mr. Rheingold, of Dr. 


Sears', these show a fundus picture to compare with 


this one of Mrs. Johnson's left eye. This photograph 


is dated September 26, 1973, left, and it is a little 
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darker, but if you hold it right there I think it will be 
fairly clear. 

The thing to notice is this: Here is the edge 
of her optic nerve. This is the macula, this area right 
there. This area was not treated, of course, because 
that is the area of central vision. But this area is 
showing a bit of progressive pigmentary change. The 
area in here that I treated is right down here and 
right there, barely detectable, and if we could project 
this on a good screen, you can just barely see where 
treatment was afforded. 

our reason for treating, again, out here is 
that this provides no change in central vision. But 
this is where the beginnings of this fluid start. This 
treatment is effective in my series, the way I have done 


it, and I no longer do it, but it was effective in three 


out of the four cases that I tried. 
4 


Mrs. Johnson, I feel, is the fourth case. The 
reason it is effective is that if we do it in an early 
situation before these retinal degeneration changes take 
place, blocking off that fluid, it prevents the further 
deteriorative changes. 


The other reason it is effective is by using 
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the dye itself to help concentrate the energy on the 
walls of the cyst and the outer capillary area, it tends 
to increase the heating of this area. 
would like to show other slides, if I can, 
from Dr. Sears' collection here. I would like to show a 
slide, Mr. Rheingold, ir you agree, of the cornea of 
the left eye and the cornea of the right eye? 
MR. RHEINGOLD: Yes. There were four slides, 
Nonor, of the exterior of the eye. I would like all 
shown. 
THE WITNESS: I will be happy to do it. 
A This is aa cornea of Mrs. Jchnson's left eye 
in a photograph by oo Sears taken in September of 1973. 
This was a period of about seven months after I saw her. 
This cornea on this external photograph is quite clear. 
This is a peripheral iridic to me, the type we routinely 
dco for the reasons that Dr. Knapp explained in trying 
5 
to prevent glaucoma. 
The pupil is quite well dilated, the 
is quite clear. At this time, her vision from 
records we have from Dr. Sears is 20/50. 
MR. RHEINGOLD: Yes. 


A Tf we look at the same cornea using what we 


call a slit lamp, we can get a view of the inner surface. 
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This is much more difficult to appreciate in 
a lighted room, but this slit of light is going through 
the cornea, and we evaluate -- the technical word is 


parallelo piped. 


As this light goes through the cornea, it 


illuminates the outer layer, stroma, endothelium. We 


can eaiin te when looking along the surface whether or 
not there are changes in the endothelium. At the time 
I saw Mrs. Johnson in February and March, there were 
no changes of the endothelium. In Dr. Sears' record 
he indicates that when he saw her on June 27th, that 
there were some very early changes, what he called 
corneal guttata of this inner surface. 

Even in September, looking at the photograph, 
looking at the photograph, we can't detect that. 


But that doesn't mean we shouldn't accept Dr. Sears' 


word, because by looking in with a slit lamp he is 
5 


obviously going to have a better view than we can interpret 
from this photograph. 

Nevertheless, this is a good-appearing cornea. 
Let's look at the right cornea. This Dr. Sears says is 
the worst picture of the two of this. This is the right 
cornea. Notice here -- and this is with her vision 


at that time I believe 20/200? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY. — 791-1020 


lhrf 17406 Coleman-direct 
MR. BEGO?: 
A (Continuing) You can see why the vision is 
reduced. You see this rather frosted glass appearance 
of this right cornea; and the reason for that has been 
described as an epithélial change. The earliest changes 
that we saw when D-. Knapp and I examined the patients 
was called 1 begeweae: This meant a fluid-like appearance. 
T call it a chagrin, Dr. Knapp calls it a bedewing. fort 
of like the surface of an orange. It has a nubby texture. 
As these Wie bubbles coalesce, larger areas 
develop and we call them cysts. If the outer wall breaks, 
then the cornea ean Pacers painful. At this point Mrs. 
Johnson was developing some outer changes, painful cornea. 
She also, according to the record by this time, had 
a severe glaucoma. There is a slit lamp view of this 
cornea too. This is a slit lamp view of that cornea. 
You can see in the reflected light how this resembles 
a 
a bit more like a frosted glass. 
This is the problem that developed in Mrs. 
Johnson's right cornea now, the cornea was becoming mere 


opaque and more painful. The reasons that this deveioped 


in my opinicn were related to changes that developed 


in these corneas and eventually also even the left cornea 


is now showing some early changes, are related to a natural 
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sequence of disease that relate not to the original 
surgery, but relate to the cystoid macular edema syndrome 
or the Irvine-Gass syndrome. 

I have shown you the changes in the macula 
that occurred, the picture at the back of the eye and 
the retina. The reason we call this syndrome is that 
there are other tissues involved. These tissues are the 
vitreous and we call that a vitritis or inflammation. 
The other tissues involved are the cyliary body and 
the iris, the ee the iris. 

In short, any of the tissues on the inside of 
the eye that are sie ea to the vitreous. Once an 


inflammation develops back here, it can develop here, it 


can develop on the inner surface of the cornea, which is 


what we call the endothelium. That is where the cornea 
problem arises, when the endothelium decompensates. 


When the inner pump breaks down, the cornea tends to 
3 


become more opaque. The Irvine-Gass syndrome doesn't 


by itself involve the cornea. It is only when the cornea 
is already partially decompensated for some reason that 
it generally affects the cornea. 


What can cause the cornea to decompensate? 


The two reasons that I feel are active here are, number 


one, a glaucoma which did drop subsequent to Dr. Knapp's 
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care, and second, the possibility perhaps of a preexisting 
relatively poor endothelium, something that we 
couldn't have known, or no one could see or anticipate 
at the time, and these two, either or, if they are working 
together, it could certainly explain why the cornea 
tends to break down. 
Dr. Knapp has testified earlier that the 


question of why did the right cornea develop this and the 


left one didn't, it is a variance in the difference 


between the two eyes. It is just like a person doesn't 
get grey all at once. Certain parts of the hair get 
grey before ore. ae eye can develop more severe 
changes than the other. If the right cornea, which 
developed an inflammation at the time of my second 
examination of Mrs. Johnson, a vitritis and an iritis, 
once that inflammation developed, all as part of the 
Irvine-Gass syndrome, then a marginal cornea could tend 
» 

to decompensate. 

Q Are you finished with your statement? 

A Yes. I think that I started from the stand 
to go into my first examination and the type of treatment, 
and I continued as part of trying to explain what the 


disease is, talked about the photocoagulation and what 


I did. 
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I would like to state that at the time of the 
photocoagulation, the right cornea and the vitreous 
had rather suddenly, in a period of five days, shown a 
severe change. So no treatment was ever made of that right 
eye using the laser. -There is no way of knowing whether 
the laser treatment of the left eye made the difference 
and made it improve. 

Nevertheless, I feel that it did and her vision 
had improved from the 20/80 before the treatment toa 
20/30, which is significant improvement. 

The appearance of the back of that eye had 
G@efinitely improved, and the cysts -- the appearance of 
the cysts had all sjeeena down. This didn't mean that 
further degeneration couldn't take place. I would also 
like to point out that this type ef treatment, when it 
has been successful, has usually involved the continuing 
management and continued photocoagulation. 

> 


One of the best documented cases of success 


using this treatment was that of Dr. Charles Regan, who 


was acting professor of ophthalmology and acting 


chairman at Harvard Medical School, Massachusetts Eye 


and Ear Infirmary. He had found in a woman with a somewhat 


similar history as Mrs. Johnson, that in one eye following 


cataract surgery had developed a cystoid macular edema 
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and vision had been lost, that when the second eye followed 
the same course, he used photocoagulation early, as I 
did, and got an improvement. As against the situation 
here where I no longer had the ability to follow Mrs. 
Johnson, he was able to follow his patient over the next 
several months. 

What occurs here is that the fluid dries, the 
macula area clears, but on repeated angiography there 
are other areas of fluid that reappear, in these peri 
macula areas. 

We are not talking about the macula fluid, 
but the peri macula ‘allen which can be treated. He used 
several laser aE ORNS visits and treatments to 
keep his eye a success. I have no way of knowing whether 
this might have helped in Mrs. Johnson's case or not, 
but obviously this could not be followed. 

Q Doctor, from reviewing the Yale New Haven records 
ie you had, throughout this patient's subsequent course 
up until the very recent past few months, was there ever 
any treatment directed at that left eye and the macula 
area of that left eye? 

A Well, no. Even in ours, there never was any 


treatment of the macula area. It always has been the 


peri macula area. Dr. Sears'records do not indicate 
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to 


any treatment of the back of the eye of any form. 


a. Q Is it a fact, Doctor, that the only treatment 


4 | rendered to that left eye at New Haven at any time subse- 
5 i quent to the patient leaving your care and Dr. Knapp's | 
6 care was to supply a soft contact lens to that eye? 

I 
7 | A That is true. We must regard that any systemic 
8 medication given to the patient is going to affect both , 
9 | eyes. So in point of fact, when she had systemic steroids, | 
10 they would have affected both eyes. The use of Diamox 
11 | lowers the presure in both eyes. So from that point of : 
12 view, she certainly had treacment of the left eye as well | 
13 as the right. ; 
14 } But in my review of the records, I do not recall 

| \ 
15 | seeing any treatment other than the topical bandage 


cortact Lens and superficial treatment such as drying the 
conrea with a hair dryer, and that type of thing. 
18 || Q Doctor, is it your opinion that this bilateral 


x 


cystoid macular edema had some effect on Mrs. Johnson's 


right cornea? 


A Yes. 


2 | Q Could you elaborate on that? 


A My fecling is that this is really part of the 


syndrome, of the Irvine-Gass syndrome. The right eye, 


as I noted, developed a vitritis, you couid Gali it a 
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uveitis, those terms have both been used here and for 
simplicity we could consider it a uveitis, that means an 
inflammation of the uvea, inside the eye, there was an 
inflammation in the uvea, inside the eye, that was 
responding to the steroid that Dr. Knapp had been 
prescribing, but the last visit that Dr. Knapp had with 
her, the pressure was slightly -- that she had with 


Dr. Knapp, the pressure was slightly increased. 


When Dr. Sears saw that right eye, the pressure 


was significantly increased. In fact, one of the problems 


that he devoted much of his early attention to was the 
development of glaucoma. He speaks of adhesions. 
af 
Q Glaucome is a pressure, is it not? 


A Glaucoma is pressure inside the eye. The 


combination of inflammation and glaucoma are the two 


things that in my view destroyed the right cornea. 

My feeling is that it is really related to the effects 
we pasiealiy the Irvine-Gass syndrome, intraoccular 
inflammation, secondarily the glaucoma that developed, 


and that pressure destroyed the endothelium. 


Q Doctor, how can you explain the development 


or the involvement of the right cornea so early in 
comparison to the left cornea? 


A This is the assymetric nature of this disease. 
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There is no way of predicting which eye is going to 


th 


3 || become more inflamed. I would like to think that by 
treating the left eye with a laser and quieting the 


disease down, this may have kept this eye better overall. 


6 | There is no way of knowing that. I think the only 


7 thing we can really claim is that this is an assymetrical 


8 | disease. Once the inflammation started in the right eye 
| as part of that disease, a chain of events is sometimes 
10 i set in motion, and it was set in motion here, with 

inflammation and iaieknn in the right eye, that eye 
became devastated. 
| Q I think you mentioned in the course of your 


| . 


description, you mentioned subclinical endothelial dystrophy. | 


| A Yes, I did. 


16 | Q Would you expand on that, please, as to what it 
is and how it had any effect in the case of Plaintiffs' 
Johnson? 


. 
19 |] A In trying to explain why a cornea develops 


a post-cataract decompensation, as happens here, we 
try to evaluate or we can list the various causes for 


this. Herbert Kaufman has made a nice summary list 


that I could show on another side, but I can just do it 


from memory, I think, just as easily. 


0. Who is Herbert Kaufman? 
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: A He is an author of -- he is the professor of | 
3 | 0; hthalmology at Gainseville in Florida. He is one 

4 of the world's experts on cornea. He is an author of | 


qt 


a chapter in the text that Mr. Rheingold is looking at, 


6 | and he has in that text described causes of corneal 


~] 


decompensation. | 


| 
a MR. RHEINGOLD: Your Honor, I do have this 
: book. I don't know if you want it. 
sa | THE WITNESS: For the convenience of the jury, 
u | I cculd show a slide just showing the table that he has 
: used. , 
: MR. RHEINGOLD: I can, 3ss the table around. 


In fact, your Honor, I will offer that chapter as an 


exhibit. 


Your Honor, I object to that. 


MR. BEGOS: 


I have no objection if he wants to permit me to offer 


18 || all the other textbooks I have here. 
+ 


‘ i} 
|| MR. RHEINGOLD: I will offer this chapter and 


i | this whole book. It is on cataracts and abnormalities 


of the lens by Bellows. 


THE COURT: Are you relying on that textbook 


as part of the basis of your opinion? 


THE WITNESS: No. I was going to use that 


textbook which had nicely summarized the cases of. 
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corneal edema and in slide form to allow the jury to follow 
the explanation of the corneal problem. 

THE COURT: If you are not relying on it as 
a basis of your opinion or as part of the basis, then I 
won't permit it. : e 

MR. RHEINGOLD: May I have one more voir dire 
question, your Honor? 

Is there a chapter by you in this book, Doctor? 


THE WITNESS: Yes, there is. 


THE COURT: The ruling remains the same. 


MR. RHEINGOLD: It wasn't really a voir dire 
question. 
BY MR. BEGOS: 

Q Just enumerate the causes of cormeal -- 

A The causes of corneal post-operative edema are, 
number one, a preexisting endothelial change. Every time 
we remove a cataract from a patient's eye, we always 
Siecee the cornea, because one of the major complications 
is a post-operative corneal change, and much testimony 
has already been given as to the pre-operative evaluation 
by Dr. Knapp and others of both corneas. In neither 
cornea was there any appearance of any unusual change 


or specifically what we look for is an endothelial 


dystrophy. This is quite common. 
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In that chapter and in many other chapters, 
all of us have found that we cannot always evaluate 


the cornea adequately to determine if, as Dr. Knapp 


had testified, the proper number of endothelial cells 
are present. This is called a subclinical dystrophy. 
But subclinical, it means that with all our means of 
clinical evaluation, we can't detect it. 

~~ 

So one of the causes, then, is the presence of 
a dystrophy, and it may be a subclinical dystrophy. 

Other causes are trauma. If there is a major disruption 
of the endothelium, that is at surgery, if an instrument 
had rubbed against it, if it had too much irrigation 

so that the cells were washed away, then this could 
cuase a corneal edema. 

In my opinion, this couldn't have been a cause 
because the cornea cleared, both corneas cleared, after 
cataract extraction, and vision recovered to 20/30. 

| I would like to comment on Dr. Sears' testimony 
that was read. 

Q Could I ask you, Doctor, eventually, the loss 
of the right cornea in this case is ascribed to corneal 
edema, is it not? 

A The eventual loss of the right cornea was, 


yes it could simply be called a corneal edema, a corneal 


SOUT'4ERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK. N.Y. — 791-1020 


cs") 
lhrf 2840 / Ccoleman-direct 


* | opacification. 

3 ! QO Was any other term used to describe that condition 
4 endothelial dystrophy -- 

5 | A Dr. Sears called it a billous keratopathy in 


6 his records. 
7 Q Is billous keratopathy synonymous with endothelial 
e | dystrophy? 
9 | A No. Billous keratopathy refers to the appearance 
y 
10 | of the outer or epithelial surface of the cornea. 
11 ! That is where -- and Dr. Knapp testified to this earlier, | 
12 but just to go through it again, the inner surface or 
13 endothelium pumps water out of the cornea and keeps the 
iM cornea clear. 
15 || 


When that endothelium breaks down and the pump 
goes, fluid builds up in the cornea and one of the surfaces 
affected is the epithelium, the outer surface of the 
18 | cornea. When this develops those little blisters 


become bulli, and the outer wall of these 


that coalesce, 


bulli break down, that is billous keratopathy. That | 


is painful, that is the cause of the major visual disturbance, 


Q What is the underlying cause of the billous | 


| keratopathy? 
1 ie | 


24 | A In this case I submit it is the breakdown of -~ 


we have all agreed it is the breakdown in the endothelium. 
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1 Q Is that known as endothelial dystrophy? | 
A Yes. In this case, yes. | 
Q Is it also known as Fuchs Dystrophy? 

A In this situation we are really -- we would 


i have to go on to a very careful breakdown of dystrophies, 
but in this situation the term Fuchs Dystrophy would 
encompass what we are describing, yes. 
I Q Is basically Fuchs Dystrophy and/or endothelial 
i dystrophy a nontreatable condition? 

A Yes. 

Q Is there considerable controversy with respect 
to the cause of endothelial dystrophy? 
| A Yes. 
| Q Doctor, in your opinion, did the surgery per- 


formed by Dr. Knapp on the first or second occasion 


contribute to or cause the development of endothelial 


dystrophy in Mrs. Johnson's right cornea? 
s 


A Not directly, but we must say that following 
surgery -~ what we are talking about is a post-operative 


There is no question it did not directly 


corneal change. 


| influence it. But we are saying that because she | 


deve:. ped -- or I am saying -- the Irvine-Gass syndrome, 


which is found in aphakic eyes -- 


Q By aphakic you mean -- 
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in which the lens has been extracted. 
In that sense it could be, but, no, the surgery that 
Dr. Knapp performed certainly did not influence the 
endothelial dystrophy, the Fuchs, if you will, simply 
because the vision improved to 20/30, and the corneas 
were both clear. 


So the surgery did not produce it. 


Q Can endothelial dystrophy or Fuchs Dystrophy, 


ic an occur im an eye where no lens has been removed? 

A Yes. 

Q Maculopathy or involvement of the peri macuia 
area can also occur jn an eye in which a lens has 
not been removed, is that correct? 

A That is correct. 

Q In the event of it occurring, it would run 
approximately the same course or could run approximately 
the same course? , 

A Yes. I would like to just firish one statement 
that I started having to do with a statement by Dr. 
Sears that I disagree with, and since it was read into 
the court record, I would like to comment on it. 


He noted that because the cornea of the right 


eye -- because the vision went down in January, that 


this would indicate that the cornea in the right eye 
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had never recovered following surgery. But Dr. Sears 
really did not have the record, and he was misstaken 
because it was not the cornea that caused the vision 
to go down in January, it was the macular edema. Cfo 
the cornea remained clear from the operation right 
through until the time of February 27th. 

0) a when you examined Mrs. Johnson prior 
to performing the treatments that you just described, 

did you visualize any guttata in either of her eyes? 

A No, Ll did not. 

Q I believe on the slides that you showed of the 
pictures taken in September, there was no guttata? 

A There was none that I could detect, no. 

Q In the pathology report of the Yale New Haven 
Medical Center for the corneal transplant in January, 
that is the first transplant in January of 1974, do you 
recall reading that pathology report? 

A Yes. That was an operation I believe performed 
on January 4th or 4:00 a.m. in the morning of the 5th 
of 1974, at which time a button, the cornea of 
Mrs. Johnson, was removed and replaced with a donor 
cornea. The pathology report of the cormea taken 
from Mrs. Johnson showed a -- and I have reviewed that 


cornea with a pathologist at the Harkness Institute -- 
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MR. RHEINGOLD: That is a bit too far, your 
Honor. I object to third party conversations. 

THE COURT: Sustained. 


A (Continuing) -~- that report stated that there 


were no Hassle-Henle warts on the Descemet's membrane 


of that cornea, and these are the warts that we see with 


guttata. 

Q In other words, the pathologist at Yale New 
Haven in January of 1974 did not describe any guttata 
in the corneal button that was removed for transplant? 

A That is correct. 

Q Doctor, based upon your experience, do you 
consider yourself competent in examining a patient's 
eye such as Mrs. Johnson to detect guttata? 

A Yes. 

Q Doctor, can guttata, based upon your experience, 
arise as a result of a pressure change in the eye? 

A Well, again, glaucoma, which is the pressure 
change in the eye, can cause a decompensation of the 
cornea, the corneal endothelium. 

Yes, in my opinion, that would precipitate 
a subclinical dystrophy into a clinical dystrophy with 
guttata. 

Q There was such a pressure change manifested 


between Dr. Knapp's last visit with the patent and Dr. 
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A I believe that -- yes. The answer to your 
question is yes, but I believe there is a very early 
suggestien or change in Dr. Knapp's last visit. It 
was not significant, but it indicates that the base of 
the pressure curve right had started at that time. 


Q I believe Dr. Knapp described it as the upper 


limits of normal? 


A 


Yes. 


Q And that he put the patient on Diamox, and 


that when Dr. Sears saw the patient on June 27th that 


it had risen to 27? 


MR. RHEINGOLD: Objection only that it was 


%. 


Epinol and not Diamox. 


MR. BEGOS: I stand corrected, if that is so. 


MR. RHEINGOLD: I think that was a question. 


I didn't hear any answer to that question. 
COURT: Did you answer the question? 
WITNESS: I thought I said yes. 3 


THE COURT: The question was amended to 


substitute one drug for another. 


MR. BEGOS: I wasn't really framing the 


question for the drug. I witidraw from the question 


that portion of whatever medication the patient was put 
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on. Is the answer to the question yes? 

THE WITNESS: Would you mind reading the 
question back. 

(Record read.) 

(Continuing) Yes, is my answer. 

THE COURT: Let's take our afternoon break now. 

(Recess.) 
BY MR. BEGOS: 

Q Doctor, in 1972 were you doing cataract 

extractions? 


A Yes. 


Q Was your method and manner similar to that method 
al 


as performed by Dr. Knapp in this case? 
MR. RHEINGOLD: I object, your Honor. I 
would rather hear the witness say what it was he did. 
THE COURT: Yes, sustained. 
My method of cataract -- 
THE COURT: Let him ask another question. 
Q What was your method of cataract extraction? 
A My method of cataract extraction is very similar 
to Dr. Knapp’s -- 
Q How does it differ? 
A -- but there are some slight di tiatendes, 


Primarily in the use of sutures, suture types, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 7#1-1920 


lhrf 35474 Coleman-direct : 


and I believe in 1972 I was doing phaco mulsification 


to 


a4 as well as a separate type of cataract extraction, and 
4 || so had switched to doing both types under microscope, 


| = but that is the only real difference. | \ 


foe] 


6 | Q Phaco mulsificiation, Doctor, waat is that? 
qi } A An alternate technique of removing the lens 

! : 
8 i that I personally believe is not quite as good as the 


2 intracapsular cataract extraction, but is preferrable 
in certain situations. It is technically an extracapsular 


operation, where we make a very tiny incision into the 


eye, open the anterior capsule. It is like taking the 

inside of an orange out and leaving the rind, rather than 
a, 

a taking the whole orange out. We open the anterior 


capsule, put the instrument in, use ultrasonic fragmenting, 


it sucks it out through that tiny 2 milimeter opening. 


It means a shorter recovery time for the patient. They 
can go home the next day and go back to work the day 


oY 


after that. 


But it is an extracapsular operation, and it 
does involve a significant number of ‘reoperations to 


22 || go in and open the posterior capsule that is left intact. 


| 
| 
23 | Q Was it standard practice at Columbia-Presbyterian 
| 
1 in 1972 that where some unexvected complication or 


event cccurred in the course of a surgery, that it would 
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to 


be described or reported in the operative report by the 


ae assisting resident? 
4 | A Yes. 
| 
3 1 Q You were present for testimony with respect to 
¢ the effect on vision of a posterior subcapsular cataract? 
: ! A Yes. : 
’ } Q Did you hear the testimony of Dr. Plain? 
S | : 
A Yes, 1 did, 
2 ” | Q Do you agree with Dr. Plain's testimony that 
t it » 
, i | 
ui | a posterior subcapsular cataract would not interfere 
12 | with central fision, that is fine vision required for 
ae reading and/or driving an automobile? 
i ! A No, I do not. Dr. Plain really ~- I really 
1p can't agree with much of what he said. A nuclear 
i! 
16 || 
| 


cataract, perhaps. But in this type -- 


A nuclear cataract is what? 


Q 


A That is the cataract that forms in the very 


=. 


center of the lens. It is relatively diffuse. In the 


drawing that Dr. Yannuzzi made this morning -- could I 


make a similar drawing again? The important point is 


that the lens -- and this is the cornea front with 


the pupil, this is the nucleus, an area right in 


very center. The rind or rim around the outside -- 


the albumin, 


nucleus is like the voke in an egg, 
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white part of the boiled egg, is a cortex. If a cataract 
froms in the nuclear area, it has a different effect 

than a cataract forming in this posterior subcapsular 
area, which technically is ali the way from the 

equator on this side, this whole posterior capsule 
leading anterior to it is the subcapsular area. As 

Dr. Knapp pointed out, the fibers whicn start growing 


from up here, as it hits the back of that where the 


physiology is the weakest, this is where they generally 


start to deteriorate and go. Right in the very back. 

Q The center hack? 

A The center, back. Optically this is near the 
nodal region of this lens. Gullstrand won a Nobel Prize 
in 1934 for describing the optics of the yee. He outlined 
the eye at its various points, the cardinal points, 
the nodal points, of the optics involved. 

: The importance here is that a cataract right 
in this region, the subcapsular area is near the nodal 
point of this lens system. So that with a diaphragm or 
iris in front of it and with the light rays naturally 
being focused by this lens, they tend to be concentrated 
in this area. 


Therefore, this kind of cataract can be much 


more visually disabling than its real appearance. So we 
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se 


2 | can look around it, as Dr. Knapp and Dr. Yannuzzi 
3 || have said, and the concept of making it analogous 
4 to a pinhole is technically wrong. 


What Dr. Plain said with regard to a pinhole 


qr 


6 is correct for a clear system. As a matter of fact, we 


~] 


test a patient's vision to find out if he needs new 


8 |) glasses or if his present glasses are correct by putting 


io] 


a pinhole up in front of his eye. If they can see better 


10 | than they can with the glasses, we know that we can per- 
8 haps give them a hence glass than they are wearing. 

i] 
12 The pinhole effect obviates the astigmatism. 
13 Some of the power of the lens in front of their eye 
14 | let's us know if a bettne lens would help. The pinhole 
15 supposes clear media. Obviously, if a patient has a 


cataract, that whole pinhole analogy is gone. We no 


longer can resort to using the pupil as a pinhole. {[t 


mo just doesn't work. It is like putting a pin back in 
i 5 

a the pinhole. Nothing. 

So in this analogy of the pinhole, it is not 


a | true. In the posterior subcapsular cataract, they can 


very much better vision, particularly as they accommodate 


it. 


As Dr. Yannuzzi tco!d you this morning, when 


you hold something up close, the pupil comes down . 
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This is a eaxuees method called accommodation. The 
reason you can see both far and near is that our eye 
was designed with these zonules, that we have to break 
them in surgery, you heard talk about breaking the zonules, 
but the purpose of the zonule in the living eye is to 
aid in focusing this lens, as they pull on the lens 
it flattens, as they relax it rounds up. As this rounds 
up, we have near vision. 

At the same time, the mechanism makes a smaller 
pupilary opening, which helps in focusing. So in near 
vision, as the pupil comes down, the posterior capsular 


cataract almost invariably gives us a worsening of the 
/ 


condition, particularly on close work and depending on 


lighting conditions -- as Dr. Yannuz7i said, I agree 
with him completely, a bright light or lights froma 
passing car or reading all affect it unduly in this type 
of cataract. 

i c@) Doctor, are you familiar with the community 
standard in this community with respect to bilateral 


cataract extraction during the same admission of a 


patient? 


A Yes, I am. 
Q In 1972? 


Yes, I am. 
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Q Do you believe, Doctor, that the cataract 


nN 


3 extractions as performed by Dr. Knapp in October of 
1972 on Mrs. Johnson were in conformity with good practice 


in this community? 


wn 


6 A Yes, I do. -I could expand on that a little. | 
é 
The basic reason for that is at variance from the point 


~ 


| that Mr. Rhe ingold is making. The point is that cataract 


surgery was delayed until the better of the two eyes 


© 


10 ‘ needed surgery. That is when surgery is planned. It 

11 | is not a question of doi: one eye and waiting for the 

12 | other eye until it is ready. The surgery is discussed 

13 and brought up as a question of needing cataract extraction 

id when the patient fe weeita cates or has difficulty in : 
| functioning properly. ) 


| 
16 | That was the situation that I interpret here. 
| 


Her vision in the better of the two eyes was 20/60. At 


18 il that point she was a candidate for cataract extractions 
19 | <i sain eyes. At that point we take out the less good : 
20 | of the two eyes, leaving her the better eye to recover | 
21 from surgery, and it is elective after that at which 
| 
22 | time, as soon as we are sure that the first eye is clear, 
3 | there has been no operative complication, when the left 
24 | eye can be operated on -- when the other eye can be 


overated on. 
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Q Would you agree with Dr. Knapp and Dr. Yannuzzi 

in the opinion expressed that in this particular type 
of cataract as it affected the right eye would interfere 
with the patient's central vision? 

MR, RHEINGOLD: Objection, your Honor. The 
witness should be asked what he believed not whether 
he agrees with what other witnesses -- 

MR. BEGOS: I am trying to abbreviate it. 

THE COURT: In view of the objection, you better 
rephrase. 


MR. RHEINGOLD: I haven't objected much, your 


Honor. It just gets to a point -- 
{ 


THE counr: I know. 

Q Doctor, do you feel a patient with <0/60 
uncorrected vision and a posterior subcapsular cataract, 
with that patient's best corrected vision in the dark at 
20/30, would be a candidate for a cataract extraction? 

: A Yes. The point here is that some patients 
of any age with that type of vision might prefer not 


to have an operation, and quite clearly when we say -- 


when we evaluate the patient, we ask them if they are 


having trouble, how they are getting along, if they are 
perfectly happy, then they can wait longer. But if a 


patient with that degree of vision is having difficulty, 
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ys 


there is no question that that is the point that we 


3 | would discuss surgery with them and leave it up to them. 

$ Q Doctor, what was your fee for a single cataract 

5 | extraction in 1972? 

A $750 for each eye. 

: Q What was your fee for a bilateral cataract 

° extraction in 1972? 

; | A It would have been $750 for each eye. 
1 ‘ 

" } Q Doctor, in February of 1973 when you sucgested 

iI the argon laser treatment to Mrs. Johnson, was Mr. 
1 Johnson present? 

af | A Yes, he was. 

" Q Did you descrike or indicate anything to the 

» Johnsons at that time as to the risks or the reasons 
' ei for or the recommendations with respect to the treatment? 

y A Yes, I did. At that time I explained to them 

y what the situation was, that really there was no treatment, : 

8 that often the eye or usually the eye -- in this case 

» both eyes -- would improve on their own, but that in view 

- | of the debility and the type of treatments that were 

a | available, we had limited things that we could try. 

“ | I described each of them. I felt that because of the 

- | particular pattern of these peri macular or peri macular 
| 

a) or peri capillary changes, that photocoagulation might 
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have a chance, with very little risk, although there 
was some risk -- if the blood vessels should be struck 
and bleed, or if the patient should move and the light 
strikes the macula, there could be some damage, 
but with relatively little risk, this might improve 
vision -- might. 

Q peetor: you were present for discussion wita 
Dr. Knapp with respect to the type of consent or the 
type of information that he related to Mr. and Mrs. 
Johnson pre-operatively. Were you not? 

A Dr. Knapp's testimony, you mean? 


Q Yes. 7 
A Yes, I was. 
Q Do you feel, Doctor, informing a patient that 
there is better than a 90 per cent chance of success 


in this particular type of surgery and answering any 


questions that the patient may have Satisfies the- 
3 


physician's responsibility with respect to informed 
consent? 

A Yes, I de. 

Q That it represents a community standard in that 
respect? 

A 


I have no further questions. 
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CROSS EXAMINATION 
BY MR. RHEINGOLD: 


Q Dr. Coleman, in one of your answers you said 


you disagreed with what Mr. Rheingold has been saying, 
and then vou said that cataracts are done when the 
patient 35 disabled. 

Do you think Tf disagree with that proposition? 

A Yes, I do. Would you like to know why? 

Q No. Would you agree with me, Dr. Coleman, that 
cataract extraction should be done when the patient is 
disabled? 

A Yes. of 

Q Would you agree with me that cataract extraction 
should be done and only shouid be done when the patient 
is debilitated? 

A If I use the word debilitated as you are now, 
that is the wrong word. 

Q You did use debilitated. Would you rather use 
the word disabled? 

A I would rather use the word disabled. 


Q Are we in agreement that they should be done 


and only should be done when the patient is disabled? 


A Yes. I would thinx that the word disabled 


could be perhaps better defined. 
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Q When Mr. Begos was questioning you just now, 
I believe you said that notwithstanding some people 
having vision of 20/60, some patients prefer not 
to have cataract extractions? 

A That is true. 

Q That is just a correlary, isn't it, to the 
fact that surgery is done when the patient is disabled? 

A That is part of the definition, right. it 
is the patient who determines whether they are disabled. 

Q Would van: Atacepee with Dr. Yannuzzi who said 
that that is not the main criterion, that what you see 
in your laboratory is? 

A I think ant what -- as I understcod what Dr. 
Yannuzzi meant in part of that discussion was that 
we take into consideration several factors. We take 
into consideration the patient's acuity, what we cin 
objectively measure, what we can objectively see in the 
ae evaluation, and what the patient describes to 


us as their difficulty with their present vision. That 


is where the disability comes about. 


Q You were not obviously in Dr. Knapp's office 


in the fall of 1972 when he had this conference with 
Mr. and Mrs. Johnson about cntaract surgery, were you? 


A No, I was not. 
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Q And you have been a defendant in this cae 
up until yesterday noon, have you not? 

A Yes, I was. 

Q And up to that time, at least, you were preparing 
to give your testimony, give your defense, along with 
that of Dr. Knapp, right? 

A Yes. 

Q And you have accepted what it was that Dr. 
Knapp has told you, that this patient came in and said she 
couldn't read a ob a she couldn’t drive? 

A Yes, I did. 

Q And part ae your testimony today nas been 
based on the assumption that that is a true set of facts, 
is that right? 

A Yes, it is. 

Q Let's turn to informed consent. 

You gave us a long answer, I think I don't have 
“ 

to vepnat it, of what you told Mr. and Mrs. Johnson before 
you gave laser therapy. Did I understand that is what you 
said in words or substance, that you had explained to 
them about the laser therapy? 


A Yes. 


Q On what occasion wes that, the first or second 
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A That was when I did the fluorescein examination 
on the first visit. 

Q You say that you told them that there were some 
risks but not great risks connected with this laser 
therapy? 

A I said that there were risks -- in substance 
I said that oe were risk but not great, if it was 
done properly. Words of that substance. 

Q Did you tell Mrs. Johnson that she had an 
ominous prognosis at that time? | 

A weil, in substace, I may have. 

Q What words ;might you have used which would 
have conveyed to her -- 

A As I stated, I tried to define what Irvine-Gass 
syndrome is, and that in defining that syndrome, in that 
group of eyes “at doesn't do well, develop a macular 
degeneration, that is a loss of central vision and it 
awa take place in each eye. I believe without any 
question that is ominous. Whether I used that word or | 
not, I don't know. , I don't recall reading that in her 
deposition of what I said to her. Where did that phrase 
come to you? 

Q I take that from your interrogatery answers, | 


Doctor. Remember when I asked you what. your prognosis | 
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| was on the first visit, you answered, "Prognosis: Ominous." 
1 Do you recall writing that yourself? \ 
A Yes, that would have been -- but I might not 
| 
| have told her exactly that word. 
I Q That was in your own mind? 
\ A Yes. 
i 
| Q Doctor, I believe you said that about 2 per 


cent of the people who develop cystoid macular edema 


have permanent vision loss. 


A I think that -- it is one of the statistics 


| I did say that, and I think that on an overall basis, 
| based on the fact _ of the number of cataréct extraction 
| done, and assuming that Dr. Yannuzzi's figures of 40 to 

| 70 per cent all developed the macula changes, the overali 
vision loss wouldn't be higher than 2 per cent, relating 


to the Irvine-Gass syndrome. 


Q Don't you think that is something that should 


| 5 


be told a patient in prospect before he is undergoing 
cataract surgery, that there is a 2 per cent chance 


that you will develop a condition which could cause you 


to have permanent vision loss? 
A The point is that there are several things that 


can produce a total -- let's call it an unsuccessful 


result. The maior ones are hemorrhage, infection, wound 
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dehiscence or break, getting hit in the eye, falling 
down, something happening, the sutures breaking. Dr. Plain 
gave you a list of all the things that can happen. 
Altogether they comprise about a 5 per cent risk. The 
major risks of infection and hemorrhage are combined 
with the macular degeneration. the optic nerve atrophy, 
flat eal and so on, to give the 5 per cent. 
I don't think that to specifically describe 

each one of these is in the best interests of the patient. 

Q In fact, do you feel that it is not in the best 
interests of the patient to mention even the major ones 
to the patient? a 

A I feel that in my dealings with most patients, 
patients wish to know what the odds are, “What are my 
chances that this operation is going to work." 

I give them my best evaluation of what 
statistics are. If I say someone has a 95 per cent chance 
% 

of success, I frankly do admit that I am assuming that 
they are able to understand that that is 5 per cent that 
are failures. 


Q And that those 5 per cent failures are 


blindness failures? 


A Those 5 per cent failures vary all the way from 


blindness to loss of eye. 
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Q You mean blindness is the less serious conse- 
quence and total loss of the eye is more serious? 

A Yes. 

Q Did you follow Dr. Knapp's procedures as he 
stated it back in 1972 of saying, "Do you have any 
questions," and then waiting for the person to ask the 
questions? 

A I always ask if there are any questions. 

Q You told us about some doctor who did a ( o 
study in which he oot treating macular edema and he gave ne 
the eye several treatments, do you remember that, and -- 

A I was sich cei to Dr. Regan. 

Q Yes. nes one say there was something about two 
eyes and he only had this good success in the second eye? 

A In Dr. Regan's patient, the other eye had 


previously been lost. 


Q Loss due to cystoid macular edema? 

‘ | 
A That's right. 
Q He hadn't been able to treat that in time? 


A As I recall, the patient hadn't been sent to 
him for that first eye. I am not positive of that. a 

Q Your recollection, therefore, is that the eyes 
must have been operated -separately at die tecent times? 


A Yes. 
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Q When the second eye was being operated on, 
right after that the patient was sent to him so he 
could get an early start on the cystoid macular edema? 

A My recollection is that when the cystoid 
edema developed in the second eye, that was when Dr. 
Regan saw the patient and performed the fluorescein 
tests and did the treatment. 

Q Would it ie fair to say that if you know it is 
coming, you start looking for it, that will give you a 
head start on being ste to treat it? 

‘A That is true. In this situation we had as good 
a head start as can - obtained. By . 32d start, that 
means within the i. month. F.. exaiuple, here the 
patient developed -- Mrs. Johnson developed the problem 
in January when Dr. Knapp first detected it, and she 
was given six weeks, because often this is transient, and 
that was ample head start. 

’ Q You are saying you actually treated Mrs. Johnson 
at the optimal? 

A It is a question of judgment. As I said, we 


don't know and probably never will know whether fluorescein 


combined with argon treatment has an optimal time. In 


my estimation of the optimal time, this was the best time 


to do it, yes. 
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r@) Was it just a coincidence that Dr. Knapp was 
leaving just at the optimal time for you to take over 
this patient? 

A The leavinc had no relation at all to my 
treatment of the retinal problem. He asked me to see 
the patient, and it really bore no relation to an optimal 
time. | 

Q It was just a coincidence that he was leaving 
when you started your treatment? 

A Yes. 


Q This Dr. Regan, you said, when he got to the 


second eye he gave the .erson several treatments. 


A In the case that he reported,yes. 
Q How much time apart were they spaced? 
A They varied I believe from four months to 


about eight months. He followed the patient for I think 


it was a two years span. 
be} 


Q There was a case here where I believe -- sometime 


an April you turned the patient back to Dr. Knapp, is that 


true? 
Yes. 


That was April 16th, your last day, is that true? 


A Yes. 


Thereafter according to the records, I will 
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to 


have you assume, if you don't recall it, Dr. Knapp saw 
3 | the patient later in April, twice in May and once in 


Is that true? 


June. 


Yes. 


A 


6 i Q At any of those times did Mrs. Johnson come 


down and see you? She didn't? You didn't see her during 


those times? 
A I recall a conversation with Mrs. Johnson 


0 | and Mr. Johnson. I believe, though, it was on the 16th 


of April. I recall discussing the followup visits with 


Dr. Knapp certainly on into June. 


3 jj Q During May and June you rendered no treatment 
4 


Johnson? 


to Mrs. 


15 | A No, I did not. 


You didn't even look in her eyes with whatever 


Q 


equipment you have, did you? 


18 | A No, I did not. 


19 | Q As a matter of fact, Dr. Sears took over on 


this case about two weeks after the last visit of Mrs. 


Johnson to Columbia-Presbyterian, isn't that true? 
= A I believe his first visit was June 27th -- | 
23 Q The last one to Dr. Knapp was June 14th. 


Then that would be one week. 


A little short of two weeks, 14 from 27.. 
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A Fine. 

Q As a matter of fact, when she left Dr. Knapp's 
on June 14th, he had put down for her to come back in 
three weeks, is that true? 

A Yes. 

Q I will have you assume it. 

A I ee that is true. 

Q Actually in a shorter time than was intended,she 
did get under the care of another doctor. 

A I assume that is true. 


Q Do you fault Dr. Sears for not continuing with 


laser therapy? ; 


A No, I do not, 


MR. BEGOS: I object to the form of that, 
your Honor. 

THE COURT: Sustained. 

THE WITNESS: That was not my -- 

MR. BEGOS: You don't have to answer, Doctor. 

Q Did you hear Dr. Sears' testimony when it 

was read by way of deposition about his attitude toward 
the use of laser therapy for -- 


MR. BEGOS: I object. 


MR. RHEINGOLD: He just said -- he was telling 


everything else he felt about Dr. Sears. 
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|| MR. BEGOS: I withdraw my objection. 


ae Q Did you either read Dr. Sears' deposition or 


4 hear me read it where he said he did not want to use laser 

ane | therapy and gave his reasons? 

6 | \ Yes; I aia. | 
ig Q You waucitt have stopped using laser therapy, | 
8 have you not? ! 
9 | A That is true. The reason I stopped was because 

10 | of this case. 

1) Q You used it three times with success, used it 

12 without success in Mrs. Johnson's case. and you stopped? 

13 A I am aia that it was withoutc success because 

14 I don't feel that wid nisint I can claim there was. 


| 
| 

15 t However, I versonally feel that it was successful. Her 
| 


vision improved from 20/80 to 20/30. 


Q That turned out to be -- 


A And I consider that success as far as the treatinent! 


s 
went, because I couldn't continue to follow here. I 


can't claim that there was a final success. That is 


why, not because I felt this treatment was not successful. 


I think it was. 


Q Have you ever written up her case, Dr. Coleman? 


2 | A No, I have not. 


25 Q Do you contemplate writing an article about 
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nm 


her case? 


3 A Ne, I do not. a 
4 Q Have you written up your cases, your four 
9 1 cases in general, with laser therapy for cystoid ‘ 
6 | 
| macular edema? 
‘ } A No, that isn't a sufficient number to form any 
8 | 
| concrete conclusions. 
’ 1 Q Turning to the question of what went wrong in 
“ P 
0 i the cornea of Mrs. Johnson's right eye, did I understand 
ti yt 
11 i you to say that it could be explained either from pressure 
" i or from some sort of endothelial dystrophy? 
|| 4 
ey ho Yes, of 
l4 |i . re peg 
, i Q If it was due to the pressure possibility, 


tiet,I think,you will concede was the result of the 


original cataract extraction by a series of indirect 


mechanisms? 


Yes. 


i 
19 || Q If it was due to endothelial distrophy, I 


believe the term you used, that would again be influenced 


b’ the fact that there was a cataract extraction in the 


eye? 


A Yes. 


| Q You are not saying that to a reasonable degree | 


of scientific certainty that if no one had ever touched 
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4 > | Mrs. Johnson's eye, some sort of endothelial distrophy 
| r 
i : : : 
“>. 3 i would set in and she would have that milky right eye 
‘ | 
‘ ! that she has today? 
| 
= {i 
7 i A I think we have to consider the course that 
i ‘ 
. | the left eye followed and the fact that -- but the way, 
lod i | 
: i you,in phrasing your question, said that I was taking 
8 || i. | 
| fault with Dr. Sears. I have not. 
9 || 
| 0 All right. 
: 
: A But we have to assume that Dr. Sears' observation | 
11 1 that corneal guttata were there subsequent co Dr. Knapp 
iH 
ne a : : Ce 
oe } I seeing the patient, indicates that there is an endothelial 
: 13 | 
i process going on. 
14 || 


Q De ctor, what I didn't understand is, are you | ¢ 
saying that there was endothelial dyscrophy, whatever 


you call it, Fuchs Dystrophy, preexisting the time 


that Mrs. Johnson had cataract surgery from Dr. Knapp? 


, 3 I am saying that it is entirely possibie, 


that what we cail a subclinical dystrophy could have 


predated. That is one of the causes of a corneal 
opacification following surgery. 


Q One of the reasons you are saying subclinical 


is that would explain why Dr. Knapp perhaps wasn't care- 


less in not seeing it, is that right? 


MR. BEGOS: Objection. : 
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THE COURT: Sustained. 

Q Subclinical means the doctor can't see it? 

A That means that any doctor, that no doctor can 
see it. 

Q But Fuchs Dystrophy is generally recognized, 
first of all, is it not, as a condition which develops 
in adults? 

A Yes. 

Q And is genera) ly bilateral, is it not? 

A Yes. 

9) And you are not claiming it is bilateral in this 
case, are you, in Mrs. Jehnsuon's case? 

A No. As I said when we were talking about 
corneas, to go into the exact differentiation of Fuchs 
Dystrophy and endothelial dystrophy and guttata ig a 


rather lengthy thing. I was trying to avoid confusion 


of the jury in saying that. 


Q Would you agree with me it is generally 
bilateral? 

A Yes. 

Q You agree with me it is very often able to 
be diagnosed by doctors using the various tests and 
devices they have? 


A Yes. 
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different 
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| dystrophy 
| that they 
| any more. 
the lens 
if Fuchs 
| Q 

said he i 


A 


Q 


A 


Q 


| of 


A 


thelial dystrophy in Mrs. Johnson's eyes beforehand? 


i approach to the operation on the eye would have been 


i do net know of a way, that will reliably allow us to take 
% 


corneal edema and cataract extraction? 


of the Department of Ophthalmology at the University 


Florida, 
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No one saw any sign of Fuchs Dystrophy or endo- 
No, they did not. | 


If you had seen something like that, the 


, would it not? 


I don't think it would. I think as Dr. Yannuzzi 


morning, there is no question that noticing 
is their means that we explain to the patient 
don't have that 95 per cent chance of success 


Their chance of success goes down. But we 


out without causing the corneal complications 


is present. 


So you praised Dr. Kaufman, I believe you 


s well known. 


Yes. 


Is he a reliable authority on the subject of | 


In general I think he is, yes. 


As a matter of fact, his position is chairman 


is that correct? 


Yes. 
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Have you read over in the last few days Kaufman's 


chapter in this book by Bellows that we have been dis- 


cussing? 
A 
read the 


Q 


I wouldn't say the last few days, but I have 
chapter. 


Are you familiar, if it is true, that he says 


that in an eye which has endothelial dystrophy, the 


proper treatment, if cataract extraction is needed, 


is that in addition to that a corneal transplant is done 


at one and the same time? 


A 


directly 


Q 


What he was saying -~ 
MR. BEGOS: | Objection. 
THE COURT: Sustained. Quote from the book 


instead of trying to paraphrase. 


I will read you, if I might, your Honor, 


from page 459, Mr. Begos: 


* 


"Cataract and epithelial edema. In our 


experience, patients without epithelial edema generally do 


very well with cataract extraction alone. In the 


face of epithelial edema, however, we feel strongly 


that the 
keratopl 
Doctor, 


A 


surgical procedure choice is a combined 
asty," I am just going to interrupt my reading, 
that is corneal transplant? 


Yes. 
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"And cataract extractions." 

A I agree with that completely. The thing that 
you may not understand that he saying there is that he 
is saying in that situation that is already an opaque 
cornea. He is describing exactly the corneal situation 
that we showed the jury and Judge Conner as existing 
prior to che conceal transplant that Pr. Sears planned. 
That is the situation of that corneal disease. 

Q If you went into one eye of a patient only, 
Doctor, and you discovered through doing a lens extraction, 
that the patient did have a Fuchs Dystrophy that perhaps 


you didn't know before because it was subclinical. are 


% 


you saying that in approaching the other eye you woulc 
use no different technique? 

A Your question is a little ~- what do you mean 
by going into? Do you mean if I operate on an eye? 

Q I was speaking quickiy. If you are operating 

5 

pen one eye and as a result of that lens extraction 
you have some ee corneal damage which on retrospect 
at least shows that there is some endothelial disease 


in both eyes, are you saying you would not use a different 


procedure in the second eye? 


A No, I would not, at the present time. The reason 


is that we used the procedure for removing a lens that 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


| 


on 


lhrf 2) j Coleman-cross 
is optimal in terms of sparing the cornea, and to my : 
knowledge there is no better way than we do for the 

taking the lens out in the first place. 

What you have stated, as In interpret it, is ) 
that if we -- after operating on one eye and we found 
later that there was an endothelial dystrophy in that eye, 
the only effect that would have is that noticing the other 
tei. 


eye also has endothelial dystrophy, we have ts the | 


7 
patient and be aware that there is a different problem. | “| 


4 
2s 


so | 


If that endothelial dystrophy in the other eye 
advanced that we know that the cataract extraction aisne 
has a very poor change of giving sufficiently good vision 
to be helpful, that is exactly the situation that Dr. 
Kaufman is referring to, where perhaps the combined 
operation would be of value. 


Q Wouldn't you want te treat the second eye for 


its comeal dystrophy before you start going into the 
ys 
eye for a lens extraction? 


A You are supposing that, number one, we have a 


good means of treating corneal distrophy,and that means 


there are a whole range of problems. If it is just a 


distrophy without billous keratopathy, which as I 
explained before means the patient has pain, photophobia, 


light sensation. Then no treatment is necessary. . : 
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The dystrophy itself is just an interference with the 
vision. There is no treatment of that endothelium that 
I am aware of short of removing the cornea and giving 
the patient a graft, a donor cornea: 


Q You could try and dry up the cornea, couldn't 


A But, please, you are supposing a step beyond 


the dystrophy. You are going on into billous keratopathy. 


The dystrophy is the endothelium. Until that dystrophy 
has ‘rrogressed to ne point where the cornea has becone 
swollen, where the epithelium has broken down and formed — 
bulli, we do not neve a treatment for the enthelial 
dystrophy. We can a treat supportively the epithelial 
changes. 
Yes, in that respect, if it has gone al. the way 

to that point, then we would treat the epithelium, 
of course. 

5 

Q Doctor, one last question or two and I will 
sit down. In Kaufman's article here, does he list 
as one of the causes of corneal edema surgical trauma? 


Yes, he does. 


That was on that charge you were going to show 
Yes, it is. I can still show it, if you would 
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2 | tie. 

3 || & It is the one right here in this book on the 
th 
{| 

4 |i top of the page? 


ai A Yes. 
| 
| 
} 


| 
cS) | Q Third under’corneal edema following cataract 
7 | surgery is surgical trauma, you agreed to that? 
8 A Yes. | 
9 Q In discussion of this on page 457 does he say, 
10 | "We have seen troubles develop from getting the ice ball 
i| : “ 
11 | too near the endothelium, even if the endothelium is ) 
12 | not touched, cells can be killed by the cold by surgeons 
13 attempting to make sections so scleral that they have 
14 excessive bleeding shiek damage the cornea, and irrigating 


15 | solutions being used which were not properly controlled, 

16 so that the corneas become cloudy,“ and then there is 

7 ! a big parenthesis I won't read, and a period. 

18 A Are you asking me a question? 

19 | : Q Yes. Do you agree or disagree with that statement? 
I 

20 | A I would agree if you would allow me to read two 

21 | paragraphs also from that same section, without even 

22 closing the book. The section preceding it. Without 

23 | changing the page, I would like to read this in addition. 

24 | Q I am goins to-let you read ik, Goetor, but : 

you agree with what I have just read? 
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A Yes, I do, if we understand the context of 
the sentences that just precede it. 

"In the patient who develops corneal edema 
after cataract extraction, there are many causes, but 
three possible causes for the edema require primary 
consideration. The first is the possibility that the 
inevitable trauma to the endothelial cells by surgery 
will hasten the progress of the endothelial disease. 

The second is that more extensive surgical trauma t~- 
the endothelium nay in fact wipe off the fragile endothelial 
cells in large areas of the cornea and cause an acute 


trauma corneal edema.” 
a 


The point from reading this is really to point 


out that this more extensive surgical trauma is what you 


are describing, and what Dr. Kaufman has described in 


the section that you read is a traumatic change that would 
immediately become apparent as a major change. It 


% | 


wouldn't heal so that the patient would have 20/30 vision, 


and in this case the months of December and January. 


Q That is what you say, not what Dr. Kaufman says. 


A Well, do you want to read on a little further? 


but if there is a 


Q I don't really, Doctor, 


Place there where it says that -- 
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A The point he said the damage can take place 
if the ice ball does not touch, what he is expressing | 
there and the thing that you went into with Dr. Knapp 
had to io with the amount of cooling that can take 
place between an ice ball and the endothelium. As 
you know, cold, as Dr. Knapp said, is transferred, 
or heat, which is the reverse, by radiation, and by 
thermal conductivity. In this case we are talking about 
the thermal conductivity. It is very low in air. So 
that a significant effect on the cornea produced by 
the ice ball coming even close is not obtained. That 
could produce this ks es of corneal problem that you are 


suggesting. 


Then you disagree with what I read to you? 


No, I disagree with the interpretation you put 


MR. RHEINGOLD: That is all the questions I 


THE COURT: Any redirect? 


MR. BEGOS: No, I don't think so. 


THE COURT: Thank you, Doctor. 
(Witness excused.) 
THE COURT: I believe you have only one more 


witness that you anticipate having on Monday, is that 
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2 | correct? 
| : 
= 3 i MR. BEGOS: Yes. I am awaiting some records 
| 
I 
. 4 | that won't take long to produced. . 
i 
5 | THE COURT: I am involved in other matters 
6 tomorrow all day long, so we will recess uti! 10:00 
iF 7 | o'clock on Monday morning. We will not be im this * 
| courtroom on Monday. We will be in room 619. As soon 
i F 
i | 
: | as we recess this afternoon, my deputy clerk will take 
x ‘|| 
10 | you to the sixth floor to show you where courtroom 619 is 
| H 
I} 
1 | so that you will know how to find it on Monday morning. 
| i 
12 i It is tucked away in a corner of the building where 
é | 
13 I it isn't easy to find. 
14 || We will see you on Monday morning at 10:00 
1 || o'clock in room 619. : 
16 | Have a good weekend. In the meantime, don't dis- 
Ww | euss the case with anyone else, not even your fellow 
18 | jurors. 
; I | 
| H 
| i 
19 (Court adjourned.) | * 
i | 
20 ! 
| 
a || 
| | 
| 
22 } 
: 23 
{ 
i} | 
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(Trial resumed.) 
(In open court, jury present.) 

BEN BE DITCT R220 7 i, 
called as a witness by the defendants, being 
first duly sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. BEGOS: 


Q Dr. Rizzuti, are you a physician and surgeon 
licensed in the State of New York? 

A Yes, I am. 

Q How long have you been so licensed? 

s A Since 1934. 

Q Would you tell the Court and jury something 
about your premedical and medical education, post- 
graduate training? 

A Well, after graduating college I went to the 
Long Island College Hospital, which is now known as the 


Downstate Hospital. 
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Then I served a two-year general internship, 
and I took a one~year post-graduate course in diseases 
and surgery of the eye. 
Then following that I spent two years at the 
Brooklyn Eye and Ear Hospital as a resident in ophthalmology. 
Following that I spent one year of fellowship 
in ophttialmology at the medical school, and then in 1941 


I went into the practice of ophthalmology. 


Q Are you board certificated in ophthalmology? 


A Yes, I am. 

Q Doctor, have you specialized in any area of 
ophthalmology? F 

A I have ree all types of workin ophthalmology, 
but specialized in diseases of the cornea and surgery 
of the cornea. 

Q Is that any particular portion of the eye? 

A Yes, that is the front portion of the eye, which 
Ne correspond to the watch glass on the crystal 
of my wristwatch. 

Q In addition to specializing in diseases or 
treatment of the cornea, have you done work with respect 
to the lens? 


A I did, yes. I have. 


Q Doctor, have you published any papers, 
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2 articles or books with respect to your area of specializationi 
3 | A Yes. I published about 60 cuiene and a couple 
4 of chapters in different textbooks pertaining to comea, ie 
5 to cataract and to glaucoma, a 
6 Q Doctor, your publications, the 60 publications \ 
7 | that you just referred to, would that be in your sub- 
re 8 specialty 4: 2a? ££ 
9 | A No. I say it is cataract, the cornea and 
10 Giaucoma. Those three categories. , 
11 Q In your years of practice, have you had and | > 
12 do you still have a medical school tea -hing appointment? 
- 
‘ 13 | A I do, yes.. 
i <i 
14 | Q t what institution or institutions is that? 
15 | A Presently I am a professor of clinical ‘ 
# 16 ophthalmology at the Mt. Sinai School of Medicine, New 
17 York. . & 
18 Q Prior thereto? | eg 
| 5 
19 | A I was clinical prof2ssor at the New York 
20 | Medical College. 
21 || Q Doctor, as part of your medical practice since h 
2 | 1941, have you performed cataract surgery? | 
23 | A Yes, I have. fo 
2A Q Have you performec that eames in this country? 
25 | A In this country, yes, I have. 
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2 Q Have you performed it elsewhere in the world? 
3 A Yes. I performed it in about 24 different 
ie 
ie 4 | countries in the world. 
i | 
|| Q Under what circumstances did you perform 
jn 6 | cataract surgery cutside the territory of the United States? 
, 7 | A Trying to teach new ideas in cataract and 
8 glaucoma Jedineat sugery in developing countries, under 
| 
9 the auspices of the International Eye Foundation, of which 
10 I am on the advisory board. 
: ll Q Doctor, in your career, approximately how many 
12 | lens extractions have you performed? 
/ 13 A I would Bay over 3,000. 
14 | Q Dector, have you performed bilateral lens 
15 extractions during the same hospitalization? 
16 | A Yes, I have. 
17 | Q Doctor, what was the practice in this community 
18 in 1972 with respect to bilateral lens extractions? 
5 
19 A I think that in some of the larger institutions, 
20 it was done rather frequently by many of the ophthalmic 
21 surgeons. 
2 | Q First of all, with respect to yourself, what 
a3 percentage in or about 1972 of bilateral lens extractions 
2A during the same hospitalization did you perform in your 
private practice? 
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2 | A I would say between 50 and 60 per cent. 
3 | Q Doctor, what is the criterion for bilateral 
4 | lens extraction during the same hospitalization? 

‘ isl A the reason for that is several. In the first 

i] 
6 | Place, I think it is less shocking to the patient to 
7 | have just one hospitalization instead of two. Froma 
8 financial viewpoint, it has advantages. From the 
9 | question of family care, sometimes you don't have the 
10 ' proper family care, there is a distinct advantage. But, 
11 1 most importantly, F wound say that you have a very happy 
12 | patient, because if you operate on just one eye and that 
| 

13 | eye cannot function in unison with the opposite eye, a 
14 } it is just like iautia a strong horse and a weak horse, 
| you can't get along. 
16 | The result is that the patient is dissatisfied 
17 | and you would then have to insist on a contact lens, 
18 | but many of my patients refuse to wear a contact 
19 hibhs 3; So I usually carry on with a bilateral cataract 
20 operation, but, one week apart. 
21 Q Doctor, with respect to contact lenses in 1972, 
22 was there some degree of difficulty with some patients 


in adapting to a contact lens? 


A Yes. The reason for that is that just recently 


® 


we have come out with,a soft contact lens, which causes 
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c 

very much fewer difficulties and irritation to the eye. 

But when an eye has been operated upon, and we were using | 

at that time mostly hard lenses, not everyone could be 

adjusted to that situation. 
Q Doctor, is a patient's state of equilibrium | 

or tranquility a factor with respect to adaption to 

contact lenses? | 
A Yes. That is very important, because one has 

to be highly motivated and be of very placid nature 

in order to wear a beams lens. 

is used to restore 


Q The contact lens, I assume, 


binocular vision? 
! 
A That is a purpose, providing that the vision 


in the other eye, however, is within normal Jimits. | 

Q What do you mean by within normal limits? | 

A I would say that there shouldn't be any cataract 
changes in the other eye, because if there are then that 
ott go against attaining binocular vision. 

Q Doctor, what type of cataract change in the | 
other eye would mitig*te against obtaining binocular | 
vision? 

A It could be almost any kind. It could be in 
the front, in the center, in the back of bbe lens, which 


cuts down on the vision of the patient. 
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Q Doctor, sometime in the recent past I presented 


Dr. Knapp and Mrs. Johnson's records to you, aid I not? 

A You did. 

Q Did those records include Dr. Knapp's office 
records, the Columbia-Presbyterian Hospital records, 

Dr. Sears' office record and the Yale New Haven Medical 
Center ee 

A Yes, it did. 

Q Doctor, in reviewing Dr. Knapps records and 
the Columbia-Presbyterian Hospital records, did you note 
that bilateral cataract extraction was performed on Mrs. 
Johnson in October of O72 2 

A Yes. 


Q Doctor, with respect to visual acuity in Mrs. 


Johnson at the time or just prior to the time of performance 


of that surgery, was that surgery as performed in October 
1972 in accordance with accepted practices among ophthal- 
ee oren in this community with respect to bilateral 
cataract surgery? 

A Definitely, yes. 

Q Doctor, the surgery as performed by Dr. Knapp, 
was that in accordance with accepted practices in the 
commun ity? 


A There is no question of that. Yes. 
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2 Q Doctor, in your review of the Columbia-Presbyterian | 


records and Dr. Knapp's post-operative office records, 


1 


4 was there any indication in those records of any surgical 


mishap or unusual trauma during the course of the two 


. surgeries performed on Mrs. Johnson? | 
f A No. | 
: ! Q Doctor, did you note that subsequent to the 

rf 
. | patient's discharge from the hospital her vision in both 
10 | eyes was good? : 
1 | A Yes. 
wm | Q Doctor, good vision in both eyes, would that 
es | be an indication of the lack of any trauma to either eye 
agen in the course of the surgery? | 
5 2 MR, RHEINGOLD: Objected to as leading, your 


Sustained. 


THE COURT: 


18 || Q Doctaxr, what would the significance of the 


x 


patient's post-operative good vision be? 


20 A Repeat that, please. 
21 Q What would the significance of the patient's 
post-operative good vision be in the post-operative period? 


A I would assume that things went along quite 


normally, in a general course, and the vision that the 


patient obtained was within the normal range. 
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Q Do you specialize in diseases of the retina? 

A Tt don’t. | 

Q Is cystoid macular edema, then, one of your : 
areas of specialization? 


A Not in the sense of treatment. | 

Q That is a disease process of the retina, is it | 
not? 

A Of the retina. 

Q Your area is concerned with the cornea? 

A Yes, an SESS segment, to be exact. The | 
cornea, the lens and glaucoma. 


Q The vaaiuiiasne segment, the conjunctiva, that 
5 

is the covering of the eye, the cornea and the lens, 
cataractus lens? 

A If you were to cut the eye in three parts, 
I would say the anterior third would correspond to the 
anterior occular segment. 

5 

The retina would correspond to the posterior 
two-thirds. 


Q Did you know in the records that I submitted 


to you for review that Mrs. Johnson developed a billous 


keratopathy in the right eye? | 


A Yes. | 


Q What is billous keratopathy? 
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A The word billous means a bubble or a blister 
which forms in the cornea because of endothelial dystrcephy. 
The endothelial dystrophy means the back lining of the 
cornea. 


In other words, the cornea, which is roughly 


almost a millimeter thick, has certain layers. The 


back part of the cornea, which is the most important, is 
the endothelial layer. The front part is the epithelial 
layer. If there is some disturbance for an unknown reason 
of the endothelial layer, then fluid which normally is 
present in the eye will seep through the thickness of 
the cornea and eventyally will form a blister on the front 
of the eye or in the epithelial layer. 
If this process continues, then we get scarring 
and blood vessels start to come in. It is natures way 
of healing an eye or a cornea. The final picture is one 
of billous keratopathy. 
7 Q Is there any known cause of billous keratopathy? 
A There are and there are not. It could come on 
spontaneously or it may be related to other conditions. 
Q Such as, Doctor? 
A Such as injury of the cornea. If you have a 
laceration of the cornea, you disturb ene mechanism 


of that cornea and fluid will enter. Or you could have 
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it as a primary condition which is known as Fuchs Dystrophy, 
which comes on in women, usually, around 40 years of 
age for some unknown reason and on which no surgery has 
been done, and you can get a full blown billous keratopathy. 

Q This Fuchs Dystrophy, Doctor, does that refer 
to a condition in an eye in which a cataract has not been 
removed? , 

A Yes. 

Q The endothelial dystrophy, is that referred 
to in an eye in which a cataract has been removed? 

A Repeat that question? 

Q Fuchs Dystrophy is the same process in an eye 
in which no cataract has been removed? 

A Yes. 

Q What is the condition in an eye in which a 
cataract has been removed, an aphakic eye? 

is A It is more or less similar, except perhaps some- 

what more exaggerated when the cataract is removed. If 
you have billous keratopathy, in my experience, following 
the removal of the cataract, usually it is much more 
severe than it is in a Fuchs type of dystrophy. 

Q Doctor, is endothelial dystrophy related 
in any way to pressure changes within che eye itself? 


A Yes. 
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Q Increase 0° wressure in the anterior chamber 
is known as what? 

A Glaucoma. 

Q That is one of your areas of specialization? 

A Yes. 

Q Are you aware that in Mrs. Johnson, glaucoma 
developed? 

A Yes. 

Q Do you have any opinion with respect to the 
relationship of see shail and the endothelial dystrophy 
as far as precipitation is concerned? 

A One omer actually follows the other. You 
first start with was hacnancs tah dystrophy. Then you have 


the fluid going through the layers of cornea. You 


get the epilthelial changes and you get the final picture 

as I mentioned before of billous keratopathy. The 

majority of cases of billous keratopathy will end up with 
s 


secondary type of glaucoma. 


Q By secondary type of glaucoma, what do you mean? 


A In contradistinction to primary type, an 


individual whose eyes look perfectly normal, he doesn't know | 


that there is any glaucoma going on, and he reports to 
a doctor, the doctor takes the pressure and he finds 


it very high. That is known as primary or the result 
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2 | of unknown causes for this condition coun on. That ! 
3 | is the primary type. 
4 | Secondary glaucoma means it is related to | 

I 
5 | an injury, to an operation or to an inflammation in an 
6 | eye. 
7 | Q So that then in addition to a pressure, can | 
8 | inflammation act upon or precipitate endothelial 

| 
9 | dystrophy? 
10 { A Yes. | 
11 | Q Doctor, ba your experience, have you seen endo- 
12 | thelial dystrophy develop in an eye following cataract 
13 ! surgery where prior to surgery there was no evidence of 

‘ 

14 | any decompensation of the cornea or any endothelial dystrophy; 
15 || A Yes. It happens not too infrequently. 
16 || Q Do you mean by that that it happens quite 
17 | often? 
18 |) A Not quite often, but you do see it, let's say 

H 5s 
19 on the average of perhaps 10 per cent of the cases. 
20 Q Is there or was there back in 1972 any clinical 
21 tests,medical tests or examination that would reveal to 
2 || the physician which eye might and which eye might not have 
23 | some subclinical endothelial dystrophy? | 
2A | A We have a microscore which we — the 

biomicroscope or the slit lamp which will give us a 
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pretty good idea if it is clinically present, that you 
do have this condition. 


Q Is examination or was examination for that 


condition in the pre-operative period standard back 


in 1972? 
A Yes. 
Q Was that a condition that most ophthalmologists 


could on slit lamp examination detect? 
A Yes. 
Q Doctor, dé you know the defendant, Dr. Knapp, 


in this case? 


A I do. 
(9) Do you know him to be a competent, capable 
ophthalmologist? 


MR. RHEINGOLD: Objected to, your Honor. 
THE COURT: Sustained. 

Q Doctor, I want you to assume that Dr. Knapp has 
givén testimony in this case that on slit lamp examination 
prior to surgery there was no evidence in either cornea | 
of Mrs. Johnson of any billous keratopathy or endothelial 
dystrophy. | 

First of all, Doctor, could Dr. Knapp make 
such a diagnosis on slit lamp examination? | 


A Yes. | 
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ee Q Doctor, based upon your previous testimony 
with respect to the appearance of endothelial dystrophy, 


4 I I take it that if endothelial dystrophy manifested 


| 
5 | itself in the subsequent post-operative period, that this 
6 | could be consistent with pre-operative absence on examina- 

I 
7 | tion? | 
8 | A Please repeat that. 
9 | MR. BEGOS: Perhaps if I withdraw the question 
10 and try to make it simpler -- 


« ll ! Q Would the appearance of endothelial dystrophy 

i! 
12 in the post-operative period in Mrs. Johnson be an 
13 | indication that Dr. Knapp in examination in the pre- 

iI 4 
14 | operative period missed some sign of endothelial dystrophy? | 
15 - 

1] 
16 | Q Doctor, endothelial dystrophy, when it occurs, 
7 or Fuchs Dystrophy, in the unoperated eye, does that 
18 have a tendency, that condition, to affect both eyes? 

a 

19 | A As a rule, it does. | 
20 Q Doctor, does the condition have a predeliction l 
21 | to affect one eye more than the other? | 
ag | A Yes. It could happen. | 
23 Q Doctor, in reviewing the office records and 
24 | the Yale New Haven medical records, you hae seen | 


that endothelial dystrophy did develop in the patient's 
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right eye? 
A Yes. 


Q Subsequently. based upon ycur review of the 


records, did endothelial dystrophy also develop in the 


left eye? 
A Yes. 
Q This follows from the bilateral characteristic 


of the disease? 

A That is correct. 

9) Doctor, is there any treatr_nt or was there 
any treatment in 1972 for billous keratopathy and/or 
endothelial i iia sets 

A 2 Pope on the stage of the billous keratopathy. 
If the epithelial layer was involved and the endothelial 
layer was healing, we have certain drugs, certain modalities, 
to try and dry up the area of the bulli or the blisters 
that were present which interferes with vision. 

; Q What medications were available, Doctor, 

in 1972 to dry up the fluid or the bulli? 

A Well, we have a number of them. I could mention 
the following. We had 40 per cent sugar, 5 per cent 
sodium chloride in liquid and in ointment form, we had 


95 per cent glycerine, and these were the three most 


commonly used drugs to try and dry up these blisters. 
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Q Did any of these drugs that were in use in 
1972 have any effect on glaucoma? 

A No. 

Q Doctor, if glaucoma develops, and I take it 
that in Mrs. Johnson glaucoma did develop in her right 
eye, if glaucoma develops, what was the treatment for 
glaucoma in 1973? 

A Following cataract surgery, if one develops 
a billous or keratopathy, such as Mrs. Johnson had, 
the thing to do is to perform one of two operations: one 
is known as cyclodiathermy and the other is cyclocryothermy. 

Q Would you @xplain what those two procedures are, 
how they are done and what they are intended to do? 

A Behind the cornea we have a gland which can't 
be seen by the naked eye. This gland is known as the 
ciliary body. It is roughly 6 to 7 millimeters in width. 
This gland secretes an aqueous fluid which goes from 
the gland, in front of the lens, through the pupil and 
then through the chamber angle where we have let's say 
certain pipes that drain the fluid out. This is the 
normal sequence. 

When you have a glaucoma following cataract, 
at any time the angle of the eye becomes blocked -- 


Q What do you mean by angle, Doctor? 
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A It means that the tubes that feed int, the 


angle now are clogged, it is just like a plumbing system, 
you have to flush them out. But, unfortunately, if 

you have inflammation, it is difficult to flush them 
out, and, therefore, you must destroy the gland in part 
that is producing the fluid in order to control the 
pressure re lessen the amount fo fluid. 

The pressure will come down, and this will 
prevent pressure on the optic nerve, which can lead to 
blindness, if the pressure is sustained very high. 

Therefore, in order to do something about this 
gland, we apply one O° two probes. One is a probe that 
conducts heat, and this is known as diathermy, and it 
is applied around the eye. Maybe around 12 applications. 

You leave it on for 10 seconds. and you place it directly 

over the glanc Then you wait a couple of months and 

see if -- the pressure usually comes down, but unfortunately,, 
. 

later, the pressure usually goes up again. 

I have had occasions where I had to perform such 
an operation as many as seven and eight times, to keep 
the eye in a normal intraoccular pressure. 

resides using the diathermy, we can use now a 
cold probe where you reduce the temperature to about 1a 


minus 79 degrees Fahrenheit, and by this means you will 
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destroy the gland and attain the same result. 

fe) This procedure was available in 1975 with respect 
to glaucoma? 

A Yes. 

Q What effect does increased ocular pressure or 
glaucoma have upon the cornea? 

A It keeps the cornea cloudy because there is too 
much fluid in the cornea. The idea is to reduce the 
fluid so that the fluid does not interfere with vision. 
It is just as if ve had a raindrop in your eye and 
you look at objects, and they appear distorted. 


Q Doctor, do you, based upon your review of the 


et 


records presented to you in this case, have an opinion 
with a reasonable degree of medical certainty with respect 
to the reasons for the corneal transplant that was per- 
formed on Mrs. Johnson at the Yale New Havee* Medical 


Center in January of 1974? 


] 


A Yes. 
Q Would you give us that opinion? 
A One of the requirements when performing a 


corneal transplant is that you must not have an eye 
where the tension is too high or too low. If the tension 
is too high, you must control that pressure by means 


of cyclodiathermy or cyclocryothermy, and to keep 
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it within the normal limits without medication for some 
period of time and then go ahead with your corneal 
transplant. 

Q Doctor, what is the effect of a corneal 
transplant performed on an eye where the pressure has 
not been controlled? 

A i inet lly fails. 

Q Doctor, is that correct even where the pressure 
is controlled by medication? 

A No. That is not sufficient. We like to control 

| 

the pressure without medication. 

Q Prior to aageaary 1974 when this first corneal 
transplant was performed, is there any medication 
in the records that you reviewed that the pressure 
in Mrs. Johnson's eye is under control? 

A It was temporarily under control with the use 
of drops, but without drops the pressure went to 30 and 

za) 

as high as 40 millimeters of mercury, and the normal is 
20. 

Q Following that first corneal transplant at 
New Haven, the graft did not take, is that correct? 
A That is correct. 


Q What was the reason for the corneal transplant 


graft not taking? 
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rae 
it gat 
A Well, the patient again had the glaucoma 


U 


condition return. 

Q In the course of your practice, Doctor, 
approximately how many corneal transplants have you done? 

A In the neighborhood of about 500. That includes 
transplants done also outside of this country,however. 

Q Is reducing the pressure prior to transplant 
a condition precedent to doing the transplant? 

A That is a universal method of thinking among 
people who are in ‘his particular field. 

Q Doctor, following this first corneal transplant 


at Yale New Haven, did you note in the records that on 
vt 


two occasions cyclotherapy or cyclocryotherapy was instituted 


for Mrs. Johnson? 

A Yes. 

Q Did those two instances of cyclocryotherapy 
succeed in reducing the pressure? 

: A No, it didn't. As a matter of fact, after the 
first one, if I recall, there was bleeding in the eye 
which aggravated the condition, and the tension was not 
controlled and it was necessary to perform another 
similar operation later. 


Q That similar operation subsequently, did that 


succeed in controlling pressure? 
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A No, it did not. 
Q On that second occasion when the cyclocryotherapy 


was performed, there was also a procedure known as sweeping 
the anterior chamber? 

A Yes. 

Q That was performed simultaneously. Would you 
tell the Sauer and jury what that procedure is? 

A Sweeping of the anterior chamber means that 
you introduce let's say at the correr of the eye where 
the brown of my eye meets the white a very thin spatula -- 
a spatula is a very, very thin piece of metal -- with the 
purpose of Ss anterior chamber, which is 
behind the cornea, and going into the angle where there 
is obstruction and to sweep the obstruction away. 

However, this should not be done if you do a 
cyclodiathermy or a cyclocryothermy because that is 
injury upon injury. This is why bleeding took place. 
5 
Q Did you see, then, in January of 1975 another 


corneal transplant was performed at Yale New Haven? 


A Yes. 
Q What was the result of that corneal transplant? 


A That also became hazy. Then later the eye 
went into the opposite state. Instead of having glaucoma, 


because there was so much damage or injury, rather, 
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done to the cyliary body -- the cyliary body couldn't 
function any more and could not produce the fluid and 
the eye slowly became atrophied. 

9) Based upon your review of the records, is there 
any further surgical procedure and/or medical treatment 
that can be rendered with respect to Mrs. Johnson's right 
eye? 

A If Mrs. Johnson had at this time normal pressure 
and was able to tell me where the light was coming from 
if I move a lit in the corner of the eye, then I would 
put in a plastic cornea. 

0 Doctor, Shy gaan corneas, what is their purpose 
and effect? Is that to replace the normal, natural 
cornea? 

A The plastic cornea is used in cases where 
you have previous graft failures, and that will replace 
the normal cornea of the eye. The advantage is that 

2 
you do not run into the rejection phenomenon as much as 
you would if you use tissue from another individual, 
which is known as a donor tissue. 


Q For how long have plastic corneas been utilized 


as transplants? 


A The greatest advantages or rather progress 


in plastic cornea, which is known as prostokeratopathy 
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lhrf 24 JIL 
procedures, is witnin the pact 12 years. 


Q 12 years? 


A Yes. 

8) What is the success rate of plastic cornea 
implants? 

A It depends on the condition of the eye prior 


tc the operation. I have had cases where after a seven- 
year followup in which I performed or rather six operations 
were performed and vision was still held at about 20/40, 
but I have had beac where only two operations were per- 


formed and I had a rejection after one year. 


Q That is of the natural corneal transplants? 
af 


A Yes Usually they have two corneal transplants, 
maybe three or four a cou procedures, the likes of 
which and nature I just explained. 

Q Then they could be candidates for plastic? 


A They could be. Usually these are the cases 


a 
which are referred for this type of work. 


Q Do you know Dr. DeVoe? 

A Yes. 

Q Who is he and in what area does he specialize 
in? 

A He was just recently retired as professor -- 


not retired -- but I mean he reached a certain age limit, 
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2 ! he is still very active, professor of ophthalmology at 
4 3 | Columbia Physicians and Surgeons Institute. 
4 Q Does he have any specialty in any sub area | 
H 
7 9 of ophthalmology? 
I| 
6 | A I would say that his work is quite similar to 
H 
7 ] mine. 
8 | Q ee eee in anterior chamber work? 
9 A Yes. 
{| 
10 i Q Is tria or striate in an eye, in the post-operative 
1 period, an indication of a departure from accepted practice 
fsy 12 on the part of the operating surgeon? 
: 13 | A No. ; 
14 Q Is moderate striate in the post-operative period 
15 | that eventually disappears an indication of a departure : 
16 | from good and accepted practice on the part of the operating 
| 
7 surgeon? 
18 | A No. 
i x 
19 | Q What, Doctor, is the incidence and frequency 
20 | of striate in the post-operative period following lens 
21 || extraction? 
= A I would say -- I don't think there are any | 
23 | real statistics taken, but I would more or less take | 
of | a guess and say about 25 to 30 per cent of cases will | 
25 | show either minimum or moderate striate changes. 
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Q If that striate goes on to disappear within 
several days or within a maximum of two weeks of surgery, 
is that an indication that some departure occurred in 
the operative procedure? 

A It usually clears up after several weeks, two 
or three weeks. 

Q Siti, I want to ask you some questions with 
respect to the characteristics of Mrs. Johnson's cataracts, 
and I hand you Plaintiffs’ Exhibit 2-A in evidence, 
which is Dr. Knapp's office record. 

Doctor, would you look at the doctor's records, 
pre-operative PErtee from June, 1970 to September 139, 
1972. First with respect to the left eye of this lady. 
Doctor, tle progression of vision or the degression of 
vision in that right eye from the first visit to 
September, 1972, would that give you or would you have 
an_ opinion with respect to the characteristics of that 
suaibe as to whether it was moderate and/or rapid as 
far as progression? 

A In 1970 the vision in the right eye was 25/25 -- 

Q I am asking about the left eye first. 

A The left eye, 20/60 in the left eye, and after 


a period from '70 to '71 it dropped a few lines to 


20/80, and a year later it dropped markedly so that it 
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was less than 20/200. 20/400 meaning the patient can see 


the top two letters of the chart, roughly eight or nine 
feet away. 

Q Doctor, could you characterize that progression 
as slow, medium, moderate, rapid, active, could you 
characterize it in any way? 

A EZ wnaied say it was medium, 

Q Doctor, the cataract in the right eye, would 
you read the visual acuities uncorrected in the right 
eye commencing in June of 1970 and terminating in September 
Gl. EOI2Z2 

A From wish which means one line away from 
normal, 20/20, it dropped to 20/60, in other words, able 
to read about the third or between the third and fourth 
line on the chart. 

Q In what period of time, Doctor, did it drop 
from) 20/25 to 207602 

ms 

A Less than two years. June, 1970 to September, 
ES i2s 

Q Doctor, is there any reading with respect to 
the right eye following June of 1970? Is there a 
reading in November of 1970? 

A Yes. 


What was that? 
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A In the right eye? 
Q Yes. | 
A It was 20/25. 
Q So that it remained the same? 
A The same. 
Q Then on the next visit, Doctor? 
A then it was 20 over 25. 
Q So that it remained the same until the next 


visit, and when was that, Doctor? 

A That was less than a year later, it was nine 
months later, September, 1972, and it had dropped from 
20/25 €6 20760. 

Q Doctor, could you characterize the degression 
of vision in that right eye with respect to the 
character of the cataract? 

A I would say it is moderately advanced. 

Q Doctor, in your experience in ophthalmological 

. 
surgery, when a cataract begins to advance or advance | 
moderately, does it have a natural tendency to continue 
to advance? 
MR. RHEINGOLD: Objected to as leading, your 

Honor. I would like this witness to be the one who 
it was. , | 


THE COURT: Rephrase the question. 
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2 Q Based on your ophthalmological experience, 
3 | would you tell this Court and jury what the natural tendency , 
4 | of a cataract is that has demonstrated a moderate . 
5 | advance up to a certain point in time? 
6 | A Once a cataract starts to advance, such as in 
\ 
7 this case, it is usually my experience, I find that : 
8 | it will advance quite rapidly in the few months to come. . 
i | 
9 Q Could it take six months to advance to < point 


10 where it would seriously reduce useful vision? 


11 | A Well, I ean te really answer that in all honestly, 
12 but I would say that perhaps definitely less than one 
13 | year from this time, that it should be quite ripe. 
f 
14 1 Q Doctor, went are the characteristics of a posterior 
15 | subcapsular cataract? 
I 
° 16 | A If you consider the lens of the human eye 


| 
| as a lentil, as a matter of fact, it is about the same 


18 | size of a lentil and that is where the word lens comes 
| % 
19 || from, perhaps, is that it has a front surface and a back 
| 
| | 
20 | surface. If you have a subcapsular cataract, it means 
| 
I 
lest that the opacity is in front of the capsule in the back, 
22 | and the capsule is the lining of the lens. So now we 
have an opacification in the back portion of this little 
24 || lentil in front of the outercoat, which is known as the 
i 
25 || capsule. That interferes with vision much more so than 
| | 
| | 
| ; 
I | 
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7 2 | if it were in the center or in the front of the lens, 
{ 
3 | because the rays of light, as they become parallel, , 
4 enter the human eye, come to a focus, and they focus ) 
5 on the back part of the lens, and this is why the vision 
i 
6 || is markedly diminished in contradistinction if they focus 


~) 


on the front part of the lens, because then the light 


8 | will open up and the vision will be there, to a certain 


9 degree. 

10 Q Based upon your ophthalmological experience 

11 | and in your opinion, would a cataract, a posterior 

12 subcapsular cataract in the right eye, that has reduced : 7 

13 visual acuity to 20 over 60, would that interfere with 

14 én individual's reading ability as far as that right eye 

15 | is concerned? 

16 | A Yes. 

7 i 

7 | Q Doctor, based upon the same set of facts, woulda 

18 sae patient's reading ability for normal light or in 

19 | a normally illuminated room be improvable with lenses? 

20 | A No. 

21 | Q Why is that, Doctor? 

+ | A Because when we read we must have a light. 

23 | When we have a light in the eye, the pupil constricts. | 
| As the pupil constricts, the light rays going through ! 
| now are definitely blocked by this opacity in the back 
| | 

| 
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tr 


of the eye. 

3 ! Q Doctor, does the pos*erior subcapsular cataract 
| have a natural afinity to grow or to develop in a certain 
° || portion of the lens? 

6 | A Yes. I nentioned that it is on the back part 


A of the lens. 


oi Q Where is it with relation to the center of the 
9 || 
rg back portion of the lens? 
10 A If you ider the lens as a bi-convex type ’ 
11 ! of configuration, the posterior portion of the lens would 
12 | 
| be to my right. 
13 3 
ee In other words ~~ 
14 | THE COURT: No, no. He means with respect to ) 


the axis, would it be towards the center or would it be -- 
16 || THE WITNESS: I see. From top to bottom, as 


a rule, but you do have a congenital type where it may 


18 be just in the center, which is the worst place it could 
19 | But in the usual subcapsular type of posterior 
20 cataract, it is from the top of the lens to the bottom : 
| 
21 | of the lens. ] 
| 
2 | THE COURT: I don't know what you mean from 
23 the top to the bottom. 
24 | THE WITNESS: Okay. | 
25 | The lens has a vertical diameter. ; | 
| 
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THE COURT: You mean it starts at the top and 
grows downwardly? 

THE WITNESS: No, It usuajily occupies the 
entire back see une as « rule, more or less at about 
the same time. The lens is 5 millimeters by 3 millimeters, 
so that it extends the vertical diameter in a curved 
fashion, on he entire back portion of the lens. 

MR. BEGOS: Your Honor, at this time I offer 
into evidence the office records of Dr. Pearlstone which 
were subpoenaed in Connecticut by my office and picked 
up at the doctor's office in Connecticut on Friday. 

(At the sige bar.) 

MR. RHEINGOLD: I am showing you, your Honor, 
the records that Mr. Begos has referred to. I don't 
want to be an obstructivist, but I don't think with one 
or two exceptions that it complies with the federal rules 

£ evidence as far as what is presented here. However, 
the card that you have in front of you has writing in 
various inks as to read matters underlined. I have 
no way of knowing when it was done or why it was done. 

MR. BEGOS: I can assure you that that card 
and that accompanying ‘etter, as well as a copy of that 
subpoena, is the way «:hat record was presented to me. i 


have the individual who picked that record up on Friday 
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2 || available down here in New York. If necessary I will 


take the stanu and indicate that I did not touch that 


4 exhibit and that he certainly will state on the record 
| : ) 
) 1 that it was in his possession and he did not touch it. | 
| | 
| As far as how they were made or when they were made, 


I have no knowledge. 


| MR. RHEINCOLD: I didn't mean to imply and I 


ty 
9 I am not stating that you made any changes. The fact is, 


\ : : 
10 || in order for this to be a business record, it has to be 
Hy : 


1} i something that was made by the doctor in the ordinary | 
: le course of his business and at the time stated. 
13 | There is no proof about that. 
14 MR. BEGOS: Obviously it is a business record 
15 | because the doctor had only seen this patient on one 
16 || occasion, based upon your client's own testimony. | 
eo That was in February of 1970. He noted his examination, 
18 f the history and the purpose for me offering this record 
i . 
19 } is to establish the location of the cataract in the eye. 
20 | THE COURT: In view of the objection, I can't 
21 | admit it. It has to be authenticated. I am sorry. | 
= I don't know any other way to do it other than to bring : 
23 the jury in. 
24 | MR. BEGOS: I will have to ict him in, then. 
25 | THE COURT: We are not going to wait for him. : 
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O40 | 
: | I have got to finish this case today, as I indicated 
5 | to you earlier. I have a criminal trial starting tomorrow | 
4 | morning. If you can get him in this afternoon first | 
5 | thing after lunch, I will permit it. Otherwise,I can't. 
a MR. BEGOS: The doctor is up in Connecticut, | 
’ your Honor, Fairfield, Connecticut. I will make an attempt, 
5 | but I am ye optimistic that I would be able to get him | 
: here. 
” | THE COURT: I am awfully sorry. I done have 
i : | 
| any doubt about the authenticity of the record, but where 
6 | 
12 | an objection is made, I have to sustain it. 
e | MR. BEGOS: , Might I say that with respect to 
ei I this, I never got an authorization for this particular 
s record. This record and this particular doctor has been 
= 1 available to the plaintiff and plaintiff's attorney 
Y | since the commencement of this action. If they ever had 
= | any doubt about this record of what it indicates or what 
19 | eae indicate, it was fully within their power -- : 
20 I THE COURT: I agree with you 100 per cent. 
| | 
21 I don't have the slightest doubt about the authenticity. 
= All I am simply saying is that under the law, where : 
i 
= there is an objection about the authenticity, I don't 
H : 
2A | have any alternative but to sustain the objection, do I? 
i| 
o MR. RHEINGOLD: Your Honor, based upon what | 
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you just said and to move this case through to a conclusion, 
I will withdraw my objection. 
(In open court.) 
MR. RHEINGOLD: No objection. 
(Defendants' Exhibit G received in 
evidence.) 
BY MR. BEGOS : 
(@) Would you look at the record of Dr. Pearlstone, 
and in particular, Doctor, is there any notation on 
that record with respect to the visit of Mrs. Johr3on 
to Dr. Pearlstone? 
A Yes. i 
Q When was that, Doctor? 
A On February 17, 1970. 
Q Doctor, does Dr. Pearlstone have a diagnosis 
or indicate a diagnosis of the condition he found following 
SS of Mrs. Johnson? 
, A Yes. 


Q What is that diagnosis? 


& 
A Bilateral subcapsular cataracts, more pronounced 
in the left eye. 
Q Is there a drawing on that card with an 


indication or a mark as to the exact location in each 


eye of these posterior subcapsular cataracts? 
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A No. 
THE COURT: Look at the right-hand side of the 


(| sheet in front of you. 


THE WITNESS: It often gives you one plane. 


| It is in the center of the lens, yes, but it doesn't | 
} tell you if it is in the back or in the front, you: See. 
But the «aed capsular, I assume that it is in the back. 
i Q Posterior? 
A From his writing there, yes. But from the 
diagram, it is and to tell. 


\ Q The dot indicates that it is in the axis? ye 


| A Yes, in the axis. 
| 
f 


Q Of that lens? 
A Yes. 
The area that would interfere with reading 


Q 


vision? 


A Yes. 


MR. RHEINGOLD: Your Honor, that is a leading 


question. 


THE COURT: Yes, sustained, sustained. 


I Q Doctor, was there a practice in this community 


in 1972 with respect to informing a patient on whom 


| one was contemplating performing a surgical procedure? 


A Yes. 
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Q In particular in this case, bilateral cataract 
extractions? 

A Yes. 

Q Doctor, would informing the patient prior to 


operation that there was a better than 90 per cent chance 
of success of the procedure and then offering to answer 
any questions that the patient might have with respect 

to the procedure, do you have an opinion with a reasonable 
degree of medical certainty with respect to that type 

of information given to the patient pre-operatively? 


A By telling the patient -- 


Q Do you have an opinion? Yes or no. 

KR ‘Yea, vf 

Q What is your op*-‘on? 

A By telling the patient that you have a 90 per cent 


possibility of successful outcome following surgery is 
a very high percentage as compared to perhaps any other 
type of surgical procedure that is performed in surgery, 
on a general level. So that the prognosis is very good 
in the general type of cataract condition that we operate 
on. 

THE COURT: That is not the question. 

The question is whether or not .it would conform 


to accepted practice to tell the patient merely that 
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the operation had a better than 90 per cent chance of 
success, 


THE WITNESS: Yes, yes, your Honor. I do that 


in my own practice. 

(At the side bar.) 

MR. BEGOS: I thought I would bring this up. 
I have the incor records, Mrs. Mezzanotte. I should 
also have under subpoena here the St. Vincent's Hospital 
record that was supposed to be mailed on Friday with 
respect to her cataracts. This is Mrs. Johnson's sister, 
cataract extractions in 1962 and 1971. I would like 


to offer them into evidence. The purpose is only with 


re 


respect to informed consent. This lady had it done in 


both eyes. 
MR. RHEINGOLD: I have to read all this. I am 
not going to just say yes or no. 


MR. BEGOS: Can we have our morning recess now? 


Y 


This is my last area with this witness. 


THE COURT: Yes. Stick around for a minute. 
I will tell you about the charge during the break. 
(In open court.) 
THE COURT: We are going to take our morning 
break now. Ten minutes. 


(Jury not present.) 
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2 i THE COURT: I have here for you a photocopy 
3 ! of the composite charge insofar as the requests that you 
4 | made are concerned. Of course, this will be preceded by 


the usual general comments and it will be followed by 


6 discussion of the method of computing damages and 
7 | a few customary closing comments. | 
8 | By way of summary, I might say that I am giving ! 
9 | the plaintiffs' proposed charges 1 and 2, except for 

i| 
10 the last sentence of proposed charge No. 2. I am giving 
11 | the defendants' airtel charges 1 through 4, 7, 14, 21, 
12 | 24 and 28, with only minor editorial changes, and I am 
13 | giving the ae a number of defendants other 
14 charges, either as iste of the plaintiffs' proposed 
15 } charges or as part of my normal charges. These are 
16 | defendants' proposed charges 9: through 13, 17 through 20 
7 and 25 through 27. I am not giving the defendants’ 
18 || proposed charges 8, 15, 16, 22 and 23 because for the 
19 | ann part they are not applicable to the evidence as 
20 | it has actually gone on. | 

| i 
21 || But what I am giving you will have there in 
22 front of you, and you can see from the difference in type | 
23 where they came from. The plaintiffs' proposed charges | 
24 | were in elite type and the defendants' proposed charges | 
25 were in pica type. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


—t e ee SAMAR ETE NAL DSCREN OTR se eo eto, Nee, REIT LR Se PER + “tee Sontnenmmentied 
a ~ - <4 sani “o - - 7 ned se 


CRATE RTE REE TE Te ER CIRO COE 


~ 


lhrf 40046 Rizzuti-direct | 

I have also prepared for submission to the jury 
a list of questions to be answered by the jury, and I will 
give you each a copy of that. 

MR. BEGOS: That would then satisfy my request, 
my oral discussion with you with respect to multiple 
theories? 

THE COURT: I have not separated out the question 
of informed cause. I have included that in question l, 

"Did Dr. Knapp fail to use the skill and care of an ordinary 
ophthalmologist at the time and place in question," 

and in my charge I will say that one of the ways in which 

he is charged to have failed to exercise ordinary care 

was in failing to give the patient sufficient information 
about the hazards involved to permit her to make an 

informed choice. 

MR. BEGOS: Your Honor, what I was really referring 
to is that as I see the evidence in this case, there are 
three possible bases for some finding on the part of this 
jury. Tnere is one, trauma or unnecessary trauma 
during operation, which, incidentally, no expert has 
characterized as a departure. Does your Honor intend 
to give that issue to the jury? 

THE COURT: Excuse me. I didn't understand. 


I was looking at something else. What issue? 


MR. BEGOS: There is a claim that the back 
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of the cornea was injured with a cryoprobe or with some 
instrument in the course of this surgery. 

THE COURT: I am just going to give that as 
part of the first general question. I don't think I 
need to break down into subquestions whether there was | 
any injury to the endothelial layer. 

MR. BEGOS: The case of Schreiber against 
Cestari, which is a New York Appellate Division case, 
40 KD. 24 1025, 1 realize I didn't give you this in my 
written requests, your Honor, indicates that where a 
case is given to the jury on multiple theories, some of 
which may have been Sustained in the evidence, some of 


which may not have been proven, that the jury should be 


given those questions to answer either negatively or affirma- 


tively. The only place that comes into being is with 


respect to the alleged instrumentation and also the 
unnecessary procedure. It is not necessary as far as 
s 


the informed consent. 


THE COURT: 


I think that there is probably 


enough evidence that a jury might conclude that there 


was some instrumental injury to the endothelial layer 


during the operation. 


The comment which Mrs. Johnson 


claims she heard, plus the questionmark in the post-operative 


report, cryoprobe-questionmark, I think is sufficient 
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- | evidence to go to the jury. 
3 | MR. BEGOS: Then when you consider the evidence 
4 1 and the testimony of all the experts, plaintiff and 
5 | defendants, not one expert has characterized such a 
i | 
6 | happening, if in fact it did happen, as a departure | 
i 
7 from accepted practice. ! 
8 | THE COURT: If the cryoprobe in fact touched , 
9 | the back of the cornea, I think everyone would agree | 
10 that is a departure from accepted practice. 
11 MR. BEGOS: I don't think so, your Honor. 
ee MR. RHEINGOLD: Your Honor, Dr. Plain and 
| 
13 Dr. Sears both said you are not to touch the back. Dr. | 
14 Knapp, aS a matter of fact, said the same thing. 
15 | MR. BEGOS: Absolutely. 
16 | MR. RHEINGOLD: To not do something, Mr. Begos, 
| 
7 | and you do it, it is wrong to do it. 
18 | E THE COURT: I think there is enough there to go 
i} 
19 | to the jury. 
20 | MR. BEGOS: I would except, your Honor, to that | 
21 | area. | 
2 MR. RHEINGOLD: Your Honor, directing my 
attention, first of all, to the questions to be answered, | 
I would like to discuss No. 2 as to the word blindness, 
Of course, we do contend that Mrs. Johnson is blind | 
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: } as a result of the malpractice. | 

3 | However, it might be misleading to the jury to 
\! | 

4 | so simplify it. For example, in summation I will be talk- | 

5 | ing about one eye as compared to the other eye. In one 

6 } eye she is blind but in the other eye she could see | 


~~) 


some things. 


g THE COURT: I will explain that in the course of | 
? | the charge. I will tell them this is a shorthand way 
10 of referring to her condition which is not absolute 
ee lack of vision. 
12 | MR. RHEINGOLD: As to the proposed charges 
13 and those that you also determined not to read, I would 
| ;: 
ui | like to have a chance to read them all and, of course, take 
15 | my exceptions and requests at the appropriate time. 
| 
16 However, at this point we did request a charge 
17 as to subsequent negligence, and we did hear for the first 
? 18 | time this morning, your Honor, testimony that there were 
i % 
| a lot of things that Dr. Sears did that were wrong and 
20 | things that Dr. Sears could have done which he didn't do. 
21 | I think now the other shoe has dropped and we have the | 
a case where they are blaming Dr. Sears, and the law is 
= | clear in New York that the original tort feasor is liable 
2A | for even malpractice on the part of the subsequent | 
| treating doctor. , 
| 
! 
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2 1 THE COURT: I believe the cases that you cited 
3 | in support of that proposition were not cases in which 


the first tort fees or was guilty only of medical mal- 


qo 


practice. 


6 | MR. RHEINGOLD: That's true. I cited no case -- 
7 | I cited the usual run-of-the-mill cases like the auto 
| 
8 | accident which then sends someone to the hospital where 
9 | the malpractice occurs. 
10 But the principle in law wouldn't make any 7 
11 | difference who the nokta was. If A injures somebody : 
12 | and puts him in a situation where the patient then goes 
13 | to treatment to B, ae that happened here, where she went 
14 to Dr. Sears after vadesites the injury from A, then it 
15 wouldn't make any difference -- 
16 | THE COURT: Do you want to comment on that? 
. 17 ! MR. BEGOS: Yes, your Honor. I disagree whole~ 
18 | heartedly with that proposition in this case. If the ! 
5 
19 | full extent of our proof in this area were to come out, : 
20 it would indicate that in all probability the condition 
| 
21 from which the plaintiff suffered in June of 1973 could 
wei ts have been completely cured. | 
23 || THE COURT: I think this is taken care of, 
24 } really, by the second question to be ative by the 
jury. The question is really whether Dr. Knapp's 
lack of skill and care, assuming they find that he was 
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guilty cf such a lack, was a competent producing cause 
of Mrs. Johnson's condition. In determining that, 
obviously they will have to consider whether or not 
that condition was caused by something else entirely 
or whether Dr. Knapp's lack of skill and care was a 
competent producing cause. It need not be the only 
competent producing cause. If it set in train a sequence 
of events which resulted in her condition, then under 
question 2, why, he is liable. 
(Recess.) 
(In the robing room.) 
MR. RHEINGOLD: Mr. Begos next proposed exhibits 
with respect to Mrs. Mezzanotte, I am not going to make 
an objection with respect to authenticity, although 
it would probably be as good as the last one. There 
is in this envelope a large amount of things, including 
an insurance form, unidentified pictures, letters from | 
third parties whose records are not or were not subpoenaed, 
and, in addition, we are dealing with a nonparty to this 
case, and where someone is waiving her physician-patient 
privilege -- 
THE COURT: She must have already done it, other- 
wise we wouldn't have the records at all. | 


‘The records were obtained under 


MR, BEGOS: 
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subpoena. 

MR. RHEINGOLD: Mrs. Mezzanotte did not know 
about this, according to what her sister told me this 
morning. 

THE COURT: I don't know how the physician 
turned them over just because he got a subpoena. 

MR. RHEINGOLD: I suppose he honored the subpoena. 
That doesn't give him the right to waive someone else's 
privilege. If I can understand from Mr. begos what use 
he wants to make of it, maybe then I will waive my 
objection. 


THE COURT: The use of it he wants to make is 


ay 
obvious. He hasn't yet laid a foundation for it, but I 


assume he intends to ask the doctor whether or not 

the fact that the sister had a macular edema following 
the cataract removal would indicate that Mrs. Johnson 
was predisposed to have such a reaction. 

; MR. BEGOS: No. That is not my purpose. 

THE COURT: What is it? 

MR. BEGOS: My purpose actually is to show on 
the informed consent issue that for a good number of 
years Mrs. Johnson must have, and she indicated in her 


testimony, that she was aware of her sister having had 


cataract operations, that they live in fairly reasonable 
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proximity to each other in Connecticut. 


Rizzuti-direct 
She developed 
macular edema following the first extraction, and she 
developed macular edema following the second extraction, 
and she had in addition thereto cortisone, laser therapy 
at the University of Connecticut. That is indicated 
in the doctor's card and it is also indicated in one of 
those oe The photographs that you referred to 
when I last saw them were enclosed in the letter from 
Dr. O'Rourke at the University of Connecticut. 

That is the sole purpose -- 

MR. RHEINGOLD: That is not a sole purpose, 
that is a lot of purposes, Judge. 

THE COURT: Are you willing to stipulate that 


if Mrs. Johnson were recalled, she would say that at the 


she was aware of the 


time she consented to the surgery, 
fact that her sister had complications following 


cataract removal in each eye? 


a) 


MR. RHEINGOLD: I have to ask her. I don't 


know. Also, your Honor, I will be putting her back 


on the stand as a rebuttal witness. 
THE COURT: Would you stipulate that if she 
were recalled she would testify? 
MR. RHEINGOLD: I will be putting her back 


on as a rebuttal witness to rebut some things that, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


554 


lhrf 48 Rizzuti-direct 
2 Dr. Knapp attributed to her. I will go out and ask her : 
3 real quick whether she was aware that there were 
| 
4 | complications. Then, of course, Mr. Begos could ask her 
. ? | that. | 
" | (Pause. ) | 
7 MR. RHEINGOLD: Her testimony would be no, | 
: she was not uae of it, | 
7 THE COURT: Then it wouldn't make any difference, | 
10 | in any event, then. 
n | MR. RHEINGOLD: If that is his limited use. | 
12 | He also wants to show something about she developed 
; ee a both eyes. 
5 
- | THE COURT: He said that isn't his purpose. 
» | MR. RHEINGOLD: He said no, and then when he | 
16 | said what he wanted to, he said yes. | 
7 | MR. BEGOS: No. What I am interested in, Paul, | 
18 is complications, post-cararact extraction. There is 
| = 
. | a lot more in that first record or following that first ! 
20 | operation that could be 4 lot more detrimental to you if | | 
21 | I have to go through it piece by piece. She couldn't | i 
- tolerate a lens at all. Her binocular vision was never | 
ee | recailed. | : 
24 MR. RHEINGOLD: I can't ee eies to something | 
25 that is not true. | 
| : 
| 
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MR. BEGOS: Suppose we just stipulate that 
there were complicated -- 

MR. RHEINGOLD: No, 1 can’t. 

MR. BEGOS: And that your client was unaware 
of the complications = 

MR. RHEINGOLD: That mak#s no sense. 

THE COURT: That is not relevant. The fact 
that you got a bad result in one case is not really 
relevant. It would. be pei ecans only with respect to show- 
ing that Mrs. Johnson knew about it, so she should have 
been more alert to the possibility of a bad reaction 
in her own case. Angther possibility was the one I 
originally suggested, that because of similarity in the 
action by siblings, that it tended to indicate there was 
no malpractice on the part of Dr. Knapp. 

MR. RHEINGOLD: That would require additional 
tegtimony that it is genetic or familial. -- 

MR. BEGOS: There is no such evidence, Judge. 

THE COURT: I know there isn't. 

MR. BEGOS: Even outside of this particular 
offer, it is not intended for that because there is 
no such evidence of macular edema, that it has any genetic 


crossover. 


THE COURT: I don't think it is relevant, then. 
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If her sister didn't know about it, then what difference 


would it make? 

MR. BEGOS: I think it is a question of fact 
for the jury. If her sister had complications, whether 
or not this lady -- 

THE COURT: Whether she should have known about 
it or would necessarily have known about it despite her 
protestations to the contrary? 

MR, RHEINGOLD: | He will have an opportunity, your 
Honor, to question her. Then he can rebut that with 
these records, if he wants, at which time I will violently 
object, of course. phe appropriate time to rebut her 
testimony is after she has said something. 

MR. BEGOS: 1 don’t know that she -- that it 
is proper redirect or rebuttal for you to come back in 
with respect to -- 

MR. RHEINGOLD: No. 

THE COURT: He wouldn't bring it up, but on 
cross examination -- 

MR. RHEINGOLD: If on cross you say, "Didn't 
you know about all of these horrible things from your 
sister," she says, "No" -- 

MR. BEGOS: Is that improper cross on my part? 


MR. RHEINGOLD: I don't object to that., 
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2 I object to your using this to try and prove 
a she is lying. 
4 | THE COURT: I won't admit it at this stage | 
5 | for a number of reasons. One cf which is apparently | 
6 there is no waiver by the patient, ! 
7 | MR. BEGOS: May we have this marked as an 
8 exhibit. : 
i! 
9 THE COURT: For identification, yes. 
10 MR. BEGOS: The entire folder for identification. 
vA 11 (In open made, jury present.) 
2. | MR. BEGOS: Your Honor, may he have the record 
ie | 
- 13 | that we discussed at side bar and in chambers marked for 
| l 
14 } identification? Vv 
| 
15 | THE COURT: Yes. 


(Defendants' Exhibit H marked for 


identification. ) 


BY MR. BEGOS: 
3% 
19 || Q Dr. Rizzuti, what was the standard fee or what 


was the acceptable fee for cataract extraction in the New 


York City area in 1972? 


A I believe it was between $700 and $950. 


Q Doctor, based upon Mrs. Johnson's vision in 


September of 1972, the 20/60 uncorrected, do you have an 


opinion with a reasonable degree of medical certainty 
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whether a person with such vision in one eye, with vision 
in the other eye of 20/400 minus, would be capable of 
driving an automobile? 

A No. 

Q For what reason, Doctor? 

A Well, because in daylight, especially if 


there is sunlight, the pupil will constrict, and 


if the pupil gets very small, then the rays of light are 
going to hit the part of the cataract in the back of the 
eye and the pabdiene wat) not be able to drive. 

MR. BEGOS: Thank you, Doctor. I have no further 
questions. 
CROSS EXAMINATION 
BY MR. RHEINGOLD: 

Q What if you measured 20/60 uncorrected in a 
patient and yet the patient told you that he or she was 
driving? 

bi; 
A I didn't hear what you had to say. 


Q I am sorry. What if the patient says, "Doctor, 


I can drive," then you look in there eye and the uncorrected 


vision on this Snellen chart here is 20/60. The person 
can drive, can't he? 
A But you drive dangerously. 


Q I didn't hear your answer. 
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A She would drive dangerously. 

Q Is that something within your field of ophthal- 
mology, to be able to know the ability of the person to 
drive? 

A I believe that her vision will drop below the 
required vision to drive a vehicle. 

Q phe it depends how the vision is corrected 


too, does it not? 


A No) te doesn't make that difference, because 


it depends on the size of the pupil in bright sunlight. 

Q Many people drive only by virtue of having 
lenses, don't they? They can't drive if they don't where 
their eyeglasses? 

A Yes. 

Q Doctor, do you listen to this patient when 
they tell you what they can and cannot do? 

A Yes. 

Q If a patient came to you and they had cataracts 
in both eyes and yet they could see to do all the things 
that they wanted to do in their own lifestyle, would you 
operate on them? 

A Repeat that again, please. 

Q Do you operate on a patient when the patient 


complains or starts to complain about his vision? 
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A Depends on how much of the visual deficiency 
is present at the time of examination. 

Q Would it be true, Doctor, that notwithstanding 
whatever amount of visual deficiency there was, if the 
patient could see to do the activities that were satisfac- 
tory to her, you would not operate, would you? 

A ne that that patient is willing to go 
along life that way, I would not operate. 

Q You wouldn't cross examine your patient, or try 
and talk the patient into an operation? 

A Never do. 

Q If the patient says, "I can see to drive, to 
read, to do the things important to me," you wouldn't talk 
that patient into an operation? 

A Never. 

Q So when you say sometimes 50 to 60 per cent 
of your patients are bilateral, that is based on a 
ke both where your reading of the eyes and the 
patient's complaints line up, isn't that true? 

A Exactly. 

Q What if a patient came to you who had a cataract 
only in one eye, it bothered him, he was a truck driver, 
or something, wanted vision in both eyes, he had a trauma 


as a child, one eye is perfect, the other eye had a 
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lee! 
cataract, you would operate on that one eye? | 
A In many cases I do. 
Q You would be forced to, even though you wouldn't 
operate on the other eye? 
A That is correct. 
Q You wouldn't touch the eye without the cataract, 
would you? 
A That is correct. 
Q Then you would be faced with a problem that I think 
| 
you described of haying to balance the vision between ) 
the two eyes? 
A I would tell him about the contact lens, yes. 
Q You would ,attempt to use that method, wouldn't 
you, the contact lens and the spectacles? 
A That is explained, yes, ahead of time. 
Q If you were faced with an eye that had a lens 


out in one and in the other nothing out, then you would 


do the best you could to give that person vision, would 


you not? 
A Yes. | 
Q For example, you would try the contact lens? 
A Yes. | 
Q The improvement that we have now with the soft | 


contact lens, I take it more people are able to adjust 


t 
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2 | to that? 
3 | A That is correct. 
4 } Q Sir, as a matter of fact, if a housewife came 
5) 1 in with a large cataract in one eye, 20/400 vision as 
6 | a result, and in her other eye she had,to her,satisfactory 
7 | vision, you probably wouldn't operate at all, would you? 
8 | A Ye depends on what you call satisfactory vision. 
9 | Q If she felt that she had satisfactory vision, | 
10 | and she for example did not want an operation on the 
1] better of her two eyes, you would not touch the poorer 
12 | of the two eyes? 
13 A If she told me she cid not want an operation, 
14 | I would not operate. 
15 | Q And you wouldn't even recommend to her to touch 
16 | the poorer of the two eyes, isn't that true? 
7 | A It depends on the type of cataract. Ina 
18 subcapsular cataract, I would advise earlier surgery for | 
19 | wee reasons I discussed. : 
20 | Q That is because if you let it go too long, it : 
21 case become mature and injure the eye? 
ee A No, because of the fact of the light situation. | 
23 In other words, when there is too much light, that 20/40 | 
4 | vision will drop down to probably 20/200, or less. 
25 | Q That is when the patient becomes dissatisfied 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


| a eR RRND IPO CARINE EN Ny 


nh 


~ 


lhrf 5706.5 Rizzuti-cross 
with her life the way it is, isn't that correct? 

A Yes. 

Q Doctor, you can't say when it is that a cataract 
that is reading at a correctable level of 20/30 and 
an uncorrected level of 20/60 will mature enough to 
‘nterfere with vision, can you? 

A Repeat that, please. 

Q I'm sorry. It was a poorly phrased question. 
Can you state from the stand here a definite rate of 
progress for cataract in the eye? 

A It depends on how much progress or how much 
advancement of the cataract took place let's say within 


the last two or three months or five months. 


Q Sometimes, Doctor, in your experience, cataracts 


don't progress at a set rate, isn't that true? 


A Definitely, yes. 


: Q Aren't there at least occasions where there is 


no progress at all for a period of time? 


A Yes. 

Q Then they speed up again? 

A Then they can speed up again, yes. 

Q Doctor, you were asked about Dr. Knapp's records 


and you were asked, I believe, whether the observation 


of mild or moderate striate in the eye post-operatively 
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O64 
would be a sign that anything went wrong. 

Do you remember being asked that? 

Yes. 

Your opinion was it wouldn't, isn't that true? 

No, there doesn't have to be anything wrong. 
It still happens. 


Q There might be but there might not be. 


Either way, yes. 


Q You have apparently terms of gradation; mild, 


moderate and something called marked? 

A Yes. 

Q Doctor, marked is more severe than mild or 
moderate? 

A That is correct. 

Q When you were asked by Mr. Begos, he asked you 
to assume that Dr. Knapp saw moderate striate in the eye, 
isn't that true? 

% 

A Yes. 

Q Before that, I believe you testified, Doctor, 
you had read over all these records, isn't that true? 

A Yes. 

Q As a matter of fact, what Dr. Knapp noted in 


Mrs. Johnson's eye post-uperatively was marked striate, 


isn't that so? 
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A That was on the other eye, I believe. 


4 


Q The right eye? 
A It was on the first eye, which cleared. 
Q You say the first operated eye was the one that 


was marked? 


A She had it in both eyes. Yes, the first one, 


as far as I know, it then cleared. 

Q You are saying the right eye was the one that 
only had moderate striate and not marked striate? 

A Moderate in the right eye. 

Q Doctor, I am going to show you Plaintiffs' Exhibit 
1. You reviewed these Columbia-Presbyterian records, 
did you not? 

A Yes. 

Q You probably have a copy of them in your 
folder here. 

A I don't have all of them, no. 

Q Do you remember looking over the sheet that I 
have opened this to where there is a date of 11/1? 

A I couldn't hear you. 

Q Do you remember looking over the records 
are open to you now, Doctor, the entry of November 1, 
1972, on the left-hand side of the wide iieve there is 


a reading about the right eye? The question is, Doctor, 
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do you remember looking at that before taking the stand- 


today? 
A Yes. 
Q Does that not state that it is the right eye, 


the second operated eye, that there was marked striate 
jn the eye? 

A Yes. But there is -- questionably, yes. 

Q There is a questionmark about whether the 
cryoprobe was the cause of that? 

A Yes . 

MR. BEGOS: I object to the form of that. 
THE COURT:; Sustained. 

Q Doctor, just staying with -- it says, so there 
is no question about it, there is no questionmark anywhere 
where it says marked striate, isn't that true? 

A Yes. 

. 0 That is a degree more severe than mild or 
moderate ? 

A Yes. 

Q Doctor, you have testified about billous kera- 
topathy. That can, I assume, occur after an operation? 

A That is correct. 

Q You could have an eye that was perfectly healthy, 


he none of this Fuchs Dystrophy, or whatever you. call it, 
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but as a result of the operation an unfortunate post- 


operative 


keratopathy? 
A Yes. 
| 
: | 
Q Were you telling us, Doctor, that in Mrs. Johnson's 


case you can rule out the billous keratopathy that she had 


as a post-operative complication? Can you rule it out? 


A 


Q 


Johnson developed as a post-operative complication? 


A 


question. 


A 


a result of the operation or it can come without, any 


complication from the operation, or from no operation at 


es 


all. 


Q 


Johnson's 


to the operation -- 


A 


Q 


keratopath 


Rizzuti-cross 


complication was the appearance of billous 


Repeat that again, please. 


Can you rule out the billous keratopathy that Mrs. 


No. 


MR. BEGOS: , I object to the form of that 


THE COURT: Overruled. 


(Continuing) Billous keratopathy can come as 


You are not saying, are you,Doctor, that Mrs. 


billous keratopathy occurred without regard 


I didn't quite understand the question. 
Are, you saying that Mrs. Johnson billous | 


y appeared because it appeared without regard 
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to the operation? 
A I don't quite understand that. 
THE COURT: What he is trying to say is, did 
Mrs. Johnson's billous keratopathy appear spontaneously 
and without any causation or contribution by the operation? 
THE WITNESS: Yes, I would say so. 
Q It is your opinion that the operation that 
Mrs. Johnson had had nothing whatsoever to do with the 
billous keratopathy that she developed? 
A No, no. heeeaes it can happen without any 


complication, but it can happen following cataract 


surgery. ; 
5 
Q Either way, right? 
A Yes. 
Q I have to ask you the same question his Honor 


asked you. Are you saying that it is more likely that 
it just developed in her right eye spontaneously? 
5 
| A No. 
Q Isn't it more likely that it developed because 
there was some foreseeable natural trauma to her eye 
in performing the operation? 
A A cataract operation introduces trauma, yes. 
Q One of the reasons that this billous keratopathy 


forms, is it not, Dr., Rizgzuti, is that ah inflammation 


sets in in the eye? 
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A That was one of the causes. 

Q An inflammation was observed in Mrs. Johnson's 
eye post-operatively, was there not? ‘ 

A The eye usually is inflamed following surgery, 
yes. 

Q And the inflammation is the result of the 
surgery, is that correct? 

A As a result of the surgery. 

Q So the finding Mrs. Johnson's eye post-operatively 
of glaucoma is rhe eon ares with the fact that 


surgery was performed on her eyes, is it not? 


A The sausage came on very late following the 
surgery. 

.@) So late that -- 

A But it was going along with the development of 


the billous keratopathy, in very later stages, yes, 
which is usual. 

: Q It is more likely than not that the operation 
had something to do with the appearance of the glaucoma, 
ten" ¢: it? | 

A Well, I would say that the billous beretena tay 
is the reason for the glaucoma. 


Q Glaucoma is secondary to the billous keratopathy? 


A Yes, in many cases. 
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Q The billous keratopathy may be secondary to 


the inflammation in the eye? 


A It may be. 
Q Are you critical of Dr. Sears' treatment of Mrs. 
Johnson? 


A From what viewpoint? 

Q Do you say that he didn't do what he could have 
done? 

A I feel if I were to operate on an individual, 
as I had mentioned before, I would like to have the 
glaucoma under control without medication, and I would 
institute one or mor¢ operations to bring that about. 

Q In your opinion, Doctor, did Dr. Sears err | 
in his treatment of Mrs. Johnson? 


% 


MR. BEGOS: I object, your Honor. Irrelevant. 


THE COURT: I believe it is irrelevant to 


the issues as framed. 
3 


Q Have you ever examined Mrs. Johnson's eyes, | 


Dr. Rizzuti? 


A 


No. 
Q Did you ever ask for an opportunity to look 
at her eyes? 


A 


No. 
MR. BEGOS: Objection, your Honor. : 
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THE COURT: Overruled. 


Q Do you know what conditions Dr. Sears was faced 
with in treating Mrs. Johnson, Dr. Rizzuti? 
A From my past experience, I have a pretty good 


idea, yes. 


Q You have read over his records? 
A Paid: 
Q Did you read over the deposition he gave, 


the testimony that he gave under oath? Did Mr. Begos 
ask you to read kis egeaniene that Dr. Sears gave about 
his treatment of Mrs. Johnson which has been read to this 
jury? 
vf 

A Yes. You mean the folder? Is this something 
that happened in the last day or so? Is that what you 
are talking about? 

Q I am talking about testimony which he gave on 
April 9th here in the courtrhouse but was transcribed 

* 

and Eien read to the jury the other day, about 100 -- 

A Yes, I went over that. 

Q Did you read in there that Dr. Sears was 
confronted with a problem of adhesions in the eye? 

A Yes. 


Q And he felt that the adhesions were one of the 


reasons that the first corneal transplant did not hold? 
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A I don't agree with that. 
Q Did you read that that is what he said? 
A That is what he said. He said he found adhesions. 
Q Adhesions are another post-operative complication, 
are they not? 


A They follow with billous keratopathy, not 


infrequently. The adhesions conld come about. 


Q So that if we have billous keratopathy as a 


result of the eye surgery that Dr. Knapp did, then we may 
have adhesions as ae of that, is that true? 
A Adhesions could follow the billous keratopathy. 
That is probably what caused the glaucoma, yes. 
5 
Q You say that may but is not in every case the 
cause of the corneal transplant failure? 
A What? 
Q Will adhesions cause on occasion a corneal 
transplant to fail? 
5 
A No. You could have adhesions and not have a 
failure of the -- you could have a clear cornea. 
Q But on occasion, Doctor, adhesions cause a 


failure of a corneal transplant? 


A Very seldom. 


Q Don't these adhesions grow over the eye and turm-- 


No, they do not. 
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Q Dr. Rizzuti, Dr. Sears did appreciate that there 
was a pressure problem, did he not? 

A Yes. 

Q And he did give drugs to bring it down? 

A Yes. 

THE COURT: On the second operation or the first? 

Q On the first corneal operation. He had given 
her drugs in advance of the first corneal transplant in 
order to bring down the pressure? 

A Yes. 


THE COURT: On the second operation he used 


cryosurgery. 
it 


MR. RHEINGOLD: I will go into that. 

Q He did have her pressure down within normal 
limits, did he not? 

A With medication. 

Q With medication he had her pressure under 
pene limits at the time of the first operation? 

A Yes. 

Q You said that one way to bring down the pressure 
and hold it down permanently is applying the cold to the 
cyliary body, isn't that true? 

A That is correct. 


Q Cyclocrytherapy? 
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A 


Q 


A 


Q 


A 


Q 


transplant, on two occasions he applied this cold therapy, 


did he not? 


A 


Q 


A 


Q 


her admitted to the hospital, didn't he? 


A 


Q 


another corneal transplant, did he not? 


A 


Q 


74 


Rizzuti-cross 
Yes. 
He did do that on two occasions, did he not? 
After the corneal transplant. 
But he did them, didn't he? 


After, but not before. 


Afterwards, in order to save the corneal 


In order to control the tension. 
And to save the transplant? 

Right. But he didn't do it prior to that date. 
One he suum oes his office and another one he had 


That is correct. 


Then we come along a year later and he attempted 


Yes. 


A eR en enna 


He had the pressure under control at that time? 

No. 

The pressure was out of control at that time? | 
It was out of control without medication, | 
But with medication -- 
With medication, yes. | 


You are saying that what he should have done 
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was use a plastic lens in the eye? 


A No. 
Q You mean a plastic corneal replacement? 
A No, I didn't say that he should have done it. 


Q Are you saying, Doctor, that if this woman had 
been under your control, you could have prevented her 
from getting the condition she has today? 

A I would have liked really t= control the tension 
each time that I did a transplant, regardless of medication 
or no medication. But if it didn't come down, I would 
repeat the cyclocryotherapy or the cyclodiathermy, as I 
said before, as many as seven times. 

Q You might have ended up, nonetheless, with eyes 
in the condition that Mrs. Johnson's are? 

A Pardon me? 

Q You might have ended up, notwithstanding your 
proposed therapy, with the same end result we have today, 
isn't that true? 

A There is that possibility. 

MR. BEGOS: Objection, your Honor. 
THE COURT: Overruled. 
Q Do you know Dr. Sears' position in Connecticut? 


A I do. 


Do you know the man personally? 
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A No, not personally, but I have seen him at 
meetings, yes. 

Q He is chairman, is he not, of the Department 
of Ophthalmology? 


A He has a very fine reputation. 


Q Yale New Haven Hospital is a well known hospital, 


is it not? 

A Yes. 

Q Yale Medical School is one of the outstanding 
ones in the country, is it not? 

A It certainly is. 

.@) In doing ygur review of the records here, 
did you take into consideration in giving your opinion 
what the pathology report showed abort the comea 


that was removed from Mrs. Johnson's eye? 


A I read that, yes. 
: c@) Why do doctors make up pathology reports like 
ohaes 
A It is a routine thing, a routine procedure, 


in most hospitals. 

Q Is that a standing good practice of physicians 
to take tissue that has been removed and subject it to 
examination? 


A Definitely. Done routinely. 
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Q Is one of the reasons that tissue that is removed 


from the body is examined by an independent pathologist, 


because then there can be an independent evaluation about 


whether the surgery needed to be done in the first place? 


A No. 
Q Isn't that a reason why a pathologist checks 


the tissue? 


A No. 

Q Not at all? 

A No. 

Q You were asked to look at Dr. Pearlstone's 


records. Do you sti}l have them in front of you? 

A I think I gave them to the gentlemar. 

Q Actually, I don't think I need them. There 
was a drawing, was there not? 
A Yes. 
* Q Did you find it helpful in giving your opinion 
that Dr. Pearlstone had made a drawing? 

A Yes, it was os 

Q You have also examined Dr. Knapp's records, 
have you not? 

A Yes. 


Q He never made a drawing, did he? 


A No. 
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Q 


He didn't put down where these posterior subcap- 


sular plaques were, did he? 


A 


Q 


A 


Q 


As far as I know, no. 
You haven't seen it, sir, if he made a drawing? 
No. 


You don't know where in the eye other than the 


posterior these opacities were? 


A What he said, I think, is sufficient, posterior 
subcapsular. 

Q You are relying on what is in his records? 

A Pardon me? 

Q Are you relying upon what is in his records? 

A On his recdrd, yeas. 

Q Did you see any photos of what this opacity 


looked like in Mrs. Johnson's eyes? 


A 


Q 


I didn't get that. 


Can you take a photograph through the slit lamp 


of the lenses of a person? 


A 


Q 


It is possible. 


And that would show ehre a opacity was in 


within the lens, is it not? 


A 


Yes, but it is not done as a routine procedure 


on every cataract of every patient. 


Q 


You didn't see any photos of Mrs. Johnson's eyes? 
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A No. 

Q Nor were these lenses submitted to pathological 
examination, were they, after they were -- 

MR. BEGOS: Objection. 
MR. RHEINGOLD: I withdraw the question. 

Q In looking over the hos~ital chart, the 
Columbia-Presbyterian records, of Mrs. Johnson for the 
two lens extractions, did you see any pathology reports 
of these two removed lenses? 

MR. BEGOS: The basis for my objection, your 
Honor, is that this goes without the scope. If he asks 
him what the practice in the community was with respect 
to pathology examination of lenses, I would have no 
objection. 

MR. RHEINGOLD: That would be his question, your 
Honor. I am asking if he saw it in the records. 

" THE COURT: I am going to sustain the objection. 

The record is in evidence. 

MR. RHEINGOLD: No more questions, your Honor. 
REDIRECT EXAMINATION 
BY MR. BEGOS: 

Q Doctor, marked striage following surgery, 
is that an indication of a departure from good and 


accepted practice? 
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a | Ao oe: 
a 3 | Q Doctor, if marked striate or moderate striate | 
be 4 | or just simply striate disappears within a reasonable 
ae 5 || period of time following surgery, is that an indication 
: 6 , that no serious trauma or injury to the cormea occurred 
7 at the time of surgery? | 
8 | A Yes. | 
9 | MR. BEGOS: No furthez: questions. 
10 MR, RHEINGOLD: No questions. 
a n | THE COURT: Thank you, Doctor. 
12 (Witness excused.) | 
13 THE eecae Do you os anything further? 
: 14 MR. BEGOS: No, your Honor, I rest. 
4 15 THE COURT: Do you have any rebuttal? 
16 |! MR. RHEINGOLD: Yes, I have rebuttal testimony, , 
: 7 | your Honor. 
18 Mrs. Johnson. 
a) 
19 THE COURT: Will you bring Mrs. Johnson wp. 
please? : 
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Johnson! | lnrf 108] 
vs i | 
Knapp * | AN WA R. JOHNS ON, having 
5/3 | 
74 Civ 3 | been previously duly sworn, testified further 
5437 | 
ea as follows: 
rebuttal 
Mrs. 5 | THE CLERK: You are still under oath, Mrs. 
Johnson | 
ae Johnson. 
DIRECT EXAMINATION 
8 | BY MR. RHEINGOLD: 
9 Q ‘irs. Johnson, you have been here throughout 
| 
10 | the whole trial, have you not? | 
| A Yes. | 
ane Q Did you hear Dr. Knapp when he testified? Le 
13 | A Yes. a 
i| 
a | Q Did you demand surgery on both your eyes from 
| 
15 | Dr. Knapp? 
aa MR. BEGOS: Objection to the form of that 
V7 question, your Honor. 
18 : THE COURT: Sustained. | 
7 ol 19 | Q What did you tell Dr. Knapp about eye surgery 
20 on both your eyes? 
21 A I don't know anything about eye surgery. I | 
, 22 
left it all up to Dr. Knapp. | 
a Q What did Dr. Knapp say to you about eye surgery 
= | on both your eyes? e 
2 A That 95 per cent came out fine, and that I might | 
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2 as well go ahead and have it done. 
3 || Q Did either of you discuss the question of | 
4 | convenience and doing them both at one occasion? | 
5 || A No, Sir. 
6 | Q Did Dr. Knapp say to you that he advised against 
7 1 doing both eyes at the same time? | 
. 8 | A “— Sir. 
| 9 1 Q Did Dr. Knapp say to you that he was conservative? 
10 A No, sir. 
ll Q Did Dr. Knapp say he was only going to do both 
12.) eyes at once because you were requesting it? 
13 A No, sir. c 
14 | Q Is that true? 
| 
15 A Pardon? 
16 | Q Your last answer is no? 
17 | A I am sorry, I am mixed up. 
18 : Q Did Dr. Knapp say to you, Mrs. Johnson, he 
19 ye bie going to do both eyes at the one hospitalization 
20 because you requested it? 
21 A I never requested it. 
2 Q Who suggested doing both eyes at the same 
23 hospitalization? | 
24 A Dr. Knapp said, "We might as well get it over | 
sl eae : : 
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Q In addition to Dr. Knapp telling you that 95 
per cent of the cases are successful, did he ever say 
to you you could go blind? 

A I never knew you could go blind. 

Q Did he ever say to you, Mrs. Johnson, you could 
go blind? 


A No, he never said I could go blind. 


te) Mrs. Johnson, would you have undergone cataract 


surgery if Dr. Knapp had said to you that you have 
vision in your eye which is Satisfactory to you apparently, 
but you are going to have a cataract grow in due course 
of time, so why not have both eyes done at the same time? 
MR. BEGOS: Objection. 
THE COURT: Sustained. 

Q Mrs. Johnson, after you had the cataract surgery, ! 
on the various occasions when you went back to see Dr. 
Knapp in his office, on any occasion, did you ever say 
to him in these exact words, that you had a frontal hoaiacie 

A No, sir, I don't know what it is. 

Q Did you ever say to Dr. Knapp that you had a 
cold so you could not see out of your right eye? 


A No. I may have said I had a cold, but not that 


I can't see. 


Q On the last occasion that you saw Dr. Knapp 
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| in the spring of 1973, did he tell you that he had another 
| doctor set up to examine your eyes? 
| A No, he did not. He ushered us out of the office. 
| Q Did he say anything at that time about your 
future? 

A No. He never said anything about our future. 
He said it was just one of those things, Mrs. Johnson. 

Q Lastly, ion Johnson, at the request of the 
defendants' office here, Mc. Begos' office, did you go 
to see a doctor at their request to examine your eyes? 
A Yes. My husband and I came down to New York 
to see a doctor. I beliove his name was Dr. Lisman. 

Q Do you know aLout when that was? 

A About a month ago, or so. 

MR. RHEINGOLD: That is ail the questions I 

have, your Honor. 
CROSS EXAMINATION 
BY MR. BEGOS: 
Q Mrs. Johnson, ye were aware before you saw 


Dr. Knapp that your sister, Mrs. Mezzanotte, had a 


cataract operation? 
A Yes, I was. 


Q to you recall that that was sometime in 1963? 


I. dun't remember when, sir. t 
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Q Do you recall whether or not your sister had 
any complications following that cataract extraction? 

A I don't believe she did, sir. 

Q Did there come a time, Mrs. Johnson, before 
you were operated on that your sister had another cataract 
operation in 1971? 

A I don't know whether it was before or after 
my operation, sir. 

@) Did your sister have any complications following 
that, that you know of? 

A I didn't know of any complications. 

Q Were you fairly close with your sister in the 
1960s and early 1970s? 

A No. My sister worked all the time, sc I didn't 
get to see her. Only on holidays, sir. Special ho? ‘@avs. 

Q Do you know whether or not your sister, followijsig 
her cataract extractions, had laser therapy to her’ eyes? 

A : don‘t know, but I don't believe so. 

Q Mrs. Johnson, nee mother had cataracts also, 
didn't she? 

A She has a cataract, a traumatic cataract, from 


a horse hitting her when she was young. 


@) Is that the extent of your knowledge with 


respect to your mother's cataracts? 


SCUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 73:-1020 


| lhrf 6 JVSb A. Johnson-cross 


2 | A She has just one cataract, sir, from a horse 
| 

3 || hitting her. 
4 | MR. BEGOS: I have no further questions. 

5 | REDIRECT EXAMINATION | 
6 || BY MR. RHEINGOLD: | 
7 | @) Mrs. Johnson, at the occasions that you went to | 
a see Dr. Knapp before the surgery, did he ever ask you : 
9 about your family histroy with regard to whether other 


10 H people in it had cataracts? 


1] | A No, sir, he did not. | 
2 | MR. RHEING.LD: That is all. 
13 THE COURT: Thank you. 


{ 
4, 
(Witness excused. ) 
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(In Open court, jury present.) 
Judge W. Conner 

THE COURT: Before I begin my charge, I would 
like to comment very briefly upon the summation of Mr. 
Rheingold with peas to just two matters. He referred 
at one point to the possibility that the operation might 
have been performed on one or both of Mrs. Johnson's 
eyes not by Dr. Knapp but by the resident who was 
assisting in the operation. There is no evidence which 
indicates that the operation was performed by anyone other 
than Dr. Knapp, and, as I recall, Dr. Knapp testified 
that he performed the/ operation himself. So disregard 
that suggestion that. the operation may have been performed 
by the resident. 

The other matter is that in his summation 
Mr. Rheingold commented upon the fact that a gaceimen 
or more specifically the removed lens was not sent for 


pathological examination. There is no evidence that as 


of 1972 it was customary or expected that a lens with 


a cataract which had been removed would or should be 
sent for pathological examination. So don't draw any 
unfavorable inference from the fact that the lenses 
that were removed were not sent for examination for 


pathology. Now to the charge itself. 
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ee are about to begin your final function as 
jurors in this case, and that is to decide the facts of 
the case. As I told you at the outset, as members of 
the jury you are the sole and exclusive judges of the 
facts. You and you sane determine the weight of the 
evidence and you determine the credibility of the 
witnesses arid the reascnable inferences, if any, to be 


drawn trom the evidence or lack of evidence in the case. 


In your determination of the facts, you rely only 


upon your recollection of the evidence. What I may have 
said from time to time during the trial or what I say 
now in these instructiions is not evide te in the case. 
Likewise, what the attorneys said in t’ .ir opening 
statements and what they said in their closing arguments 
or summation is not evidence in the case. The only 
evidence on which you should base your verdict is the 
testimony of the witnesses from the stand, the exhibits 
that were introduced into evidence, the portions of 
depositions, that is out of court testimony, which were 
read and the answers to written interrogatories, that 
is written questions, which were read. 

Likewise, no comments that were made by counsel 
or by the Court, either in making objections or in ruling 


upon objections, should have any influence upon you in 
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venetian ween verdict. Don't try to speculate what 
my thinking about the merits of the case might be on 
the basis of any ruling that I made during the course of 
the trial or anything I may have said in the course of 
such rulings. These are matters of law which need not 
concern you at all in your determination of the facts. 
Also, please don't bc concerned by the fact 
that I may have asked questions of the witnesses at 
various points during the trial. Whenever I asked a 
question, I did so only because I thought something was 
left unclear and I wanted it to be clarified insofar 
as possible so that you wouldn't be confused about the 
matter in your determination of the facts. If I 
sustained an objection to a question after the witness 
had answered or partially answered the question, or 
if I told you at any point to disregard a statement by 
counsel or testimony by a witness, you must disregard 


that answer or that statement and put it completely out 


of your mind in your determination of the facts. 


As jurors, you should perform your duties 
logically and dispassionately and without emotion. You 
should not allow sympathy for one side or prejudice 
against the other side to influence your deci:ion in 


any way. 
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2 || Your verdict should be based only upon the 
3 || evidence in the case or the lack of evidence. It should 
ge not be based upon speculation or conjecture, although 
5 as I indicated a moment ago, you are permitted to draw 
. reasonable inferences from the evidence or the lack of 
t evidence. You should consider both direct evidence 
. i and circumstantial evidence. 
9 | : , . i : 
i Direct evidence is evidence which comes from 
i 
| a witness who saw or heard or felt a thing. In other 
> 1 1 words, it is information that he acquired directiy, through 
9 2 
9 | his own senses. 
: y i Circumstantial evidence, on the other hand, is 
e | @vidence of one fact which bears such a logical relation 
16 | to a fact in issue, that it tends to prove the existence 
- i of the latter fact. 
_ 1 The law makes no distinction between the weight 
bs 1 to be given direct evidence and that to be given circum- 
19 | stantial evidence. Both should be considered by you in 
| « 
x 1 e determining your verdict. As I indicated, you will be 
. | called upon to determine the credibility, that is the 
22 | 
‘ i believability, of the witnesses and the weight to be 
23 || 
1 given their testimony. 
xn | 


In determining the credibility or believability 


of a witness, you should consider a number of factors, 


including whether the person who was testifying was in 
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a pesition to have personal knowledge of the facts about 


which he testified, whether or not his story was plausible, 


that is whether it made sense to you, whether or not his 
testimony was corroborated or reinforced by other 
evidence in the case, or whether it was contradicted by 
other evidence, 

You should also consider whether the witness 


has an interest in the outcome of the case, In other 


words, whether he had an incentive or motivation to falsify 


Or exaggerate or to slant his testimony in any respect. 

You should also consider the demeanor of the 
witnesses, that is their behavior, on the stand. Did 
they appear frank and forthright, or were they evasive 
and shifty. 

To sum up, in determining whether a witness is 
worthy of your belief, you use your common sense, just 
as yqu would in evaluating statements made to you by 
persons in your every day life or business Lite. To 
‘use a colloquial expression, you size the man Up, or 
the woman, as the case may be, and you determine the 
extent to which their statements to you seem worthy of 
your belief just as you would in determining the 
believability of persons in your own affairs. 

If you find that the testimony of a witness 


has been disproven ard that he knowingly tertified 
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incorrectly about a particular fact, then it will be up 
to you to decide what weight to give the remainder of 
his testimony. You may decide that because he testified 
falsely about one fact you should not believe anything 
that he said. : 

On the other hand, you may decide that notwith- 
standing tie fact that he testified incorrectly about one 
matter, you should give full faith and credit to all of 
the rest of his testimony. 

The rul*s of evidence ordinarily do not permit 
a witness to testify as to his opinion his conclusion. 
But one exception to ‘this rule is the testimony of expert 
witnesses, such as medical doctors. However, the wight 
to be given the testimony of a medical doctor, like 
the weight to be given the testimony or any witness, is 
up to you, the jury, to decide, and you go about deciding 


what weight to give the testimony of an expert witness 


in exactly the same way you would determine the credibility 


of any other witness. That is, you consider the 
plausibility of their testimony, whether they were in a 
position to know of their own knowledge the facts about 
which they testified, whether they had an interest in 
the case, whether they were frank and forthright or 


evasive, and so on. 
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To have evidentiary weight, the or:nion 
expert witness must be based upon proven facts. From 
time to time during the trial, the expert witnesses may have 
been asked what we call hypothetical questiccs. A 
hypothetical question is simply a question that assumes 
a certain state of facts and then asks the exvert witness 
his opinion based upon that assumed state of facts. 
Obviously, in order for that opinicn to have 


any weight at all, the facts which were assu~2d must have 


been established. If you find that some of che facts 


which were assumed in posing the question tc the witness 
were not established by’ the evidence, then, -7 course, 
you “ust disregard the witness' testimony as < 

epinion or conclusion, based upon the set of 

was not proven. 

In this, as in every case, the pla:ntiffs having 
brought the suit have the burden of proof of establishing 
all of the essential elements of their case. This means 
-that they must prove each of these elements =+ a fair 
preponderance of the credible evidence. Proc by a fair 
preponderance of the credible evidence means <hat 
considering all of the evidence in the case, vou are 
more inclined to believe the facts in issue 


you are inclined to disbelieve ‘hem. 
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If the evidence is equally balanced between 
evidence tending to prove a particular fact and evidence 
tending to disprove it, then you must find, with respect 
to that fact, against the party who has the burden of 
proof as to that fact, because that person or that party 
will have failed to carry his or her burden of establishing 
the necessary element of its case by a fair preponderance 
of the credible evidence. 

The preponderance simply means the greater 
weight of the evidence, considering not the quantity of 
the evidence, that is not the number of witnesses or the 
length of their testimony, but the quality of the 
evidence, that is the believability of the witnesses, 
and the weight of the evidence on one side as compared 
to the evidence o}1. the other. 

The expression fair preponderance of the 
credible evidence does not mean that the plaintiff has 


the burden of proving the essential ingredients of her 


‘case beyond 2 reasonable doubt, which is the standard 


that is often applied in criminal cases. It is only 
necessary that the party with the burden of Proof establish 
its case by a fair preponderance of the credible evidence; 
in othex words, by the greater weight, the greater 


quality, of the evidence. 
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Now let's turn to the particular allegations and 
the necessary ingredients of the plaintiffs' case here. 

The plaintiffs claim in this case is based upon alleged 
malpractice by the defendant, Dr. Knapp, in connection 
with the cataract ‘eciieal operations performed on the 
eyes of the plaintiff, Mrs. Johnson, in October and 
November, 1972. Malpractice is simply negligence on 

the part of a physician. Negligence is lack of ordinary 
care, Negligence may consist of either doing something 
which a reasonably prudent person would not do under 

the same or similar circumstances, or failing to do that 
which a reasonably prudent person would do under such 
circumstances, in order to avoid injury to himself and 
others about him. 

Where we have a physician charged with malpractice, 
the standard of ordinary care is not the standard that would 
be applied to a layman, but the standard is that of an 
ordinary. physician. 

In this case, we have a specialist, an ophthal- 
mologist, so we have an even more refined standard of 
care that must be met in this case. 

The defendant, Dr. Knapp, was under a duty to 
use the care and skill which an ordinary ophthalmologist 


operating in the New York Metropolitan area in the fall 
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of 1972 would have used. That will be the critical 
determination that you must make in this case. 

Medical practitioners in general, and ophthal- 
mologists in particular, do not insure their patients 
against harm and chew oe not guarantee a favorable 


result with every operation. They are only required 


to exercise ordinary care and skill under the circumstances, 


that is the skill and diligence of the ordinary cphthalmolo- 


gist engaged in practice at that time and place. 

You may not infer or conclude from the mere fact 
that a bad result occurred that it geeurrka because of 
the negligence or malpractice of Dr. Knapp in his 
surgical care and treatment of the patient. The plaintiff 
is not entitled to a verdict and cannot recover any 
damages against Dr. Knapp unless she meets her burden 
of establishing by a fair preponderance of the credible 
evidence two essential elements: 

1, that Dr. Knapp departed from the methods 
of care and treatment generally employed by ophthalmologists | 
under the same or similar conditions and circumstances, 
and 2, that such departure was a competent producing 
cause of Mrs. Johnsons' condition. 

If the plaintiff fails to meet her burden of 


proof as to both elements, even though you may find 
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that she has met her burden of proof as to one element, 
then your verdict must be for Dr. Knapp. 

A physician who renders medical service is 
obligated to have that reasonable degree of knowledge 
and ability that is ce of like specialists who 
do the sort of examination, treatmest and operation 
involved. The law recognizes that there are differences 
in the abilities of doctors, just as there are in the 
abilities of people .engaged in all other activitics. 

To practice his profession, 8 doctor is not re- 
quired to be possessed of extraordinary knowledge and ability 
that belong to few men of rare endowments, but he is 
required to keep abreast of the times and to piactice 
in accordance with the approved methods and means of 
treatment in general use. 

The standard to which he is held is measured 
by ¢he degree of knowledge and ability of the average ophthal: 
mologist at the time and place in question. In performing 
‘a medical service, the doctor is obligated to use his 


best judgment and to use reasonable care in the exercise 


of his knowledge and ability. 


The rule requiring him to use his best judgment 
does not make him liable for a mere error of judgment, 


provided he does what he thinks best after careful’ 
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examination. The rule of reasonable care does not require 


the exercise of the highest possible degree of care. 

It only requires that he exercise that degree of care 
thet a reasonably prudent ophthalmologist would have 

exercised under the oe circumstances. 

tf a patient should sustain an injury wiile 
undergoing medical care, and that injury results from 
the doctor's lack of knowledge or alhiiity or from his 
failure to exercise.reasonabie care or to use his best 
judgment, then he is responsible for the injuries that 
result from his acts. 

However, if you find from the evidence that it 
is just as likely that Dr. Knapp did not depart from 
proper ophthalmological practice as that he did. then 
your verdict must be for Dr. Knapp, for the plaintiff 
will have failed to sustain her burden of proof on the 
issue of negligence or malpractice. 

Moreover, if you find from the evidence that 
‘there was a departure by Dr. Knapp from the methods 
generally employed by ophthalmologists under the same or 
Similar circumstances, but you also find that it is 


just as likely that such departure did nat cause or 
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the trauma or the damage to the cornea which later resulted, | 
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as that it did cause or aggravate one of those conditions, 
your verdict must be for Dr. Knapp. 

However, I want to emphasize that in giving you 
this instruction, I am not suggesting either that chere 
was or that there wae Gok a departure by Dr. Coleman 
from accepted medical standards. Where several operative 
procedures are available to a physician, any one of which 
is medically acceptable and Proper under the circumstances 
a physician cannot be held liable for malpractice when 
he uses one of the several acceptable techniques, 

One of the ways in which bie Ries is alleged 
to have departed from acceptable medical standards was 
in failing to inform Mrs. Johnson about the hazards 
involved in the removal of a lens, particularly where both 
lenses are being removed in a single hospital. admission. 

A physician is under a duty to divulge to 
his patient the risks which singly or in combination, 


tested by general conditions of reasonable disclosure 


“ under all the circumstances, will materially affect the 


patient's decision whether to proceed with the proposed 


treatment. 


The patient may always choose between apparent 


dangers, one attendant upon the surgery, the other 


resulting from the continuation of an existing condition 
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because of the decision not to undergo surgery. 

However, there is no obligation on the part of 
a physician to enumerate each and every contingency 
that may arise during an operation. If you find that Dr. 
Knapp disclosed the facts and risks which a reasonable 
ophthalmologist would have disclosed under similar circum- 
stances, then you must return a verdict in favor of Dr. 
Knapp on this issue. 

If,on the other hand, you find that Dr. Knapp 
failed to disclose what a reasonable ophthalmologist 
should have disclosed under the ei cumstances in order 
to permit Mrs. Jannsen to make an informed choice whether 
or not to undergo the operation on both eyes during the 
Single hospital admission, then you must retum a verdict 
in favor of the plaintiffs on this issue. 

I am going to talk briefly about the method 
of computation of damages. However, I want to emphasize 


» 


that in talking about the subject of damages, I do not 


.want you to assume that I have any feeling that you 


should or will conclude that Dr. Knapp hes been guilty © 
of any malpractice. I have to talk about the subject 

of damages so that in the event you find that the doctor 
has been guilty of malpractice, you silk brow how to go 


about computing the amount of damages which should he 
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awarded to Mrs. Johnson and her husband. There are four 


elements of damages which you should take into consideration. |! 


Two of them apply to Mrs. Johnson and two of them apply 
to her husband. 

First, the two that apply to Mrs. Johnson are 
the loss of bodily function, in this case eyesight, 
and the resulting restriction in her activity. 

The second is pain and suffering. 

The two that apply to Mr. Johnson are, first, 
the medical and hospital expenses, and, secondly, the 
loss of the companionship and PETE ene" Mrs. Johnson. 

I want to emphasize again that with respect to 
each of these four elements of damages, the plaintiffs 
have the burden of proof, and ches must show you 
what the damages were and they must further show. you 
that these damages were the result of or were caused 
by the malpractice or negligence of Dr. Knapp. It isn't 
enough that there was an expense or that there was a 
deprivation in order for you to assess the damages against 
Dr. Knapp. You must find that the expense or deprivation 
or other element of damages was a result of the malpractice 
or negligence which you have found, if you find such. 

If you don't, of course, you will never even get to 


the matter of computing damages. 
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Let's talk first about the loss of eyesight : °, 
3 | and the resulting restriction in activities. There is 


4 | no way that I can tell you how to compute this. You will 


wn 


have to use yovr own common sense and your own experience, 


6 and your objective will be to determine what amount of 

7 i money will fairly compensate Mrs. Johnson for this loss | * 

. of her abilities and the resulting restriction in her 

, i activities. 

i 

10 || You have had some tescimony concerning what her 

Nl | activities were before her eyesight :tarted to fail and . 
i 12 up to the time of the operation. There is conflicting 

13 | evidence as to what she could do up to the time of the - 

Le operation, and you will have to decide on the basis of 

15 | 


that conflict what she could actually do. You will have 


to also decide what would have been her 


condition even 


if there had not been an operation, and you will have 


to determine the extent to which her condition was worsened 


and her activities restricted as a result of the operation, 


-lf you find that there was negligence or malpractice. 


With respect to pain and suffering, likewise, | 


you will have to determine what amount of money will 


fairly compensate Mrs. Johnson for the conscious pain 


and physical suffering and anguish that she suffered 


as a result of any negligence or malpractice on the part 
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of Dr. Knapp. 

The testimony about the medical and hospital 
expenses is fairly clear, and if there is negligence or 
malpractice, I don't think there will be any problem 
in your determination of the medical and hospital expenses, 
with the exception, that you must find that whatever 
expenses dea waa as an element of damages were reasonabie 
and necessary. 

The final element is the loss by Mr. Johnson 
of Mrs. Johnson's companionship and services. You will 
have to figure what amount of money witli fairly compensate 
nim for the fact that, he has lost her companionship and 
that certain services she was performing for him and for 
the household are no longer being performed by ‘er. 

With respect to the loss in her activities 
and the loss of services, you will have to take into 
consideration not only the past loss of activities and 


* 


services, hut also the future loss of activities and 


, services. In that connection, according to the statistical | 


| 
tables of life expectancy, at the present time Mrs. 
Jounson, who is now 43 years of age, has an average | 
life expectancy of 35 years. I want to emphasize, 
that deesn't mean that she wiil actually live that long. 


She may live much longer, she may live much less. 
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That is only a statistical average for a woman of her | 


iw 


age, and you will have to determine from the testimony 


tw) 


= 4 and the other evidence in the case about her present 


state of health and her personal kabits and all the other 


qn 


64 facts and circumstances known to you what her actual 
‘ oe life expectancy is under the circumstances. 


To aid you in reaching your verdict, I have 


oD 


ico) 


made up a list of three questions, which will be answered 
1 by you. 1 will read them, 

. } Qvestion 1: Did Dr. Knapp fail to use the 
skill and care of an ordinary ophthalmologist at the time 


and place in question? 


Answer yes or no in the balnk. If the answer 
to question 1 is no, no further questions need be answered, 


because you will have found that he didn't fail to use 


ordinary care, that he wasn't guilty, in other words, 


of any negligence or malpractice, and your verdict will 


therefore be in favor of the defendant, Dr. Knapp. & 
Question 2 reads, if the answer to question 


1 is yes, was such a lack of skill and care a competent 


cause of Mrs. Johnson's blindness? 


producing 


Answer yes or no in the blank. I use the term 


"A || blindness there not in the technical sense, because, as 


you fully realize, she has some sight in her left eye. 


— ee 
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I use it only to shorten the question. You will have to 
determine whether or not her present ndition is a result 
of any lack of skill or care on the part of Dr. Knapp 

or whether it was caused by something else. 

If the anawer to question 2 is no, no further 
questions need be answered, because, again, if you answer 
that question no, you will have decided that whether 
or not Dr. Knapp was negligent or guilty of malpractice, 
Mrs. Johnson's present condition is not a result of that 
lack of skill or care on his part. 

Question 3: If the answer + both question 1 
and question 2 is yes, what amount of damages will fairly 
compensate Mrs. Johnson and her husband for the injury 
or less they have suffered? 

Then there are two blanks, one for Mrs. Johnson 
with a dollar sign to be filled in, and one for Mr. 
Johnson, likewise followed by a dollar sign and a blank. 
In the case of Mrs. Johnson, you will consider the two 
elements that I indicated before, that is the loss of her 
bodily function and the resulting restriction in her 
activities, and, secondly, the pain and suffering. With 
respect to Mr. Johnson, you will consider the hospital 
and medical expenses and the loss of her companionship 


and services. 
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Then at the end there is a place for signature 
3 by the jury foreman. Juror No. 1, Mr. Block being the 

4 first juror chosen, would normally be the foreman of the 
5 jury. However, if he would prefer not to have that job, 
ee he may simply say so and you may select another of your 


‘ group to preside over your deliberations and to sign the 


8 questionnaire and report the verdict. 
9 When you go te the jury room to begin your 
10 | deliberations, I am sure you will find that you hegin r 
1] with many differing points of view, perhaps as many 
a | ditterent asints of view as there ave dadivosstins jurors. 
13 The purpose of your deliberation is for each of you to 
| participate and to freely express your various points 
15 of view and to keep an open mind and listen thoughtfully 
16 } and receptively to the points of view of your fellow 
VW | jurors. 
18 5 Just because you express a point of view at 
19 ! the outset, please don't feel that you have got to 
20 | | stubbornly defend that position or to justify it. 
21 Keep an open mind and listen to what your fellow jurors 
a“. are saying and ask yourself whether or not you cannot | 
23 conscientiously adopt some or all of their points of view 
24 | as your own. 


Obviously, the purpose of your deliberation is 
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oF to try to reach a single verdict which represents the 


conscientious point of view of all of you. So be flexible 


and be receptive. Don't be stubborn or antagonistic. 


an 


Don't feel that you have got to win the argument or 


$ that you have got to convince all of your fellow jurors } 
; ‘ to come around to your point of view. Try to meet at one rs 
pele \ 
3a , common ground which will ultimately represent the true 
a | opinion of each and every one of you. That isn't to say 
0 tiat if after hearing and carefully considering all 
11 of the other points of view you must give in simply 
as - | because you are outnumbered. The final verdict must 
8 represent the conscientious view of all six of the 
i deliberating jurors, 
ee * i! The verdict, in other words, must be unanimous, y 
4 if that is possible. You may find, as you proceed in your He, 
2 } deliberations tnat you will have difficulty in remembering 
® i some of the testimony or some of the other evidence in 
ee | the case, or even that you have differing recollections 
20 ; of the evidence. a 
as | If you want to hear any of the testimony ee 
igs | again, all you have to do is to send a note out to me | oe 
rf fe 
. H through the marshal who will be posted at the door of | a 
HI ei 
a I the jury room, and we can have the court reporter read from i 
95 1 ih 


| 
| 
i his notes the relevant portion of the testimony, 
| 
i 
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Likewise, if you want to have any of the exhibits 
available in the jury room for your inspection, just send 
out a note and we will be glad to send any or all of 
the exhibits in to you. 

Likewise, s you can't remember something I said 
in the charge, or if I fail to make anything clear, please 
let me know, and I will be glad to explain or to supplement 
the charge. I. will see counsél in the robing room. 

(In the robing room.) 

MR. RHEINGOLD: No exceptions or requests 
on «he part of the plaintiff, your Honor. 

MR. BEGOS: ; The only exception I have, your 
Honor, I am sorry I have to make it, is that an exception 
that a physician is under a duty to expose to his client 
the risks which if singly -- 

THE COURT: I noted that when I read it. 
think I should clarify that. I think that is a little 


misleading in that it sounds as thought he has to specify 


the risks in some detail, and I think that is an unfortunate | 


suggestion. 1 will clarify that. 

MR. RHEINGOLD: ‘fhat, your Honor, is a verbatim 
quote from the New York Law. > 

THE COURT: That may be, but I think that it has 


an unfortunate suggestion in the light of the evidence ° 
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2 in this particular case. I will clarify that. I think 
3 I will do it in a way that you won't find objectionable. 
4 Anything else? 


MR. BEGOS: As far as requests, again I would 


ut 


6 renew my request for specific findings that we discussed, 
7 and your Honor indicated you were not going to give. 

8 I just wanted to reserve my right to that reguest. 

9 THE COURT: All right, 

10 (In open court.) 


11 THE COURT: I want to clarify: my charge in just 


12 one respect. I said that a physician is under a duty 
13 to divulge to his patient the risks which singly or 
14 in combination will materially affect the patient's 


15 decision whether to proceed with the proposed operation. 
16 I think there is an unfortunate suggestion 


Vos there. I do not mean to suggest that the doctor ought 


18 | to go into detail and to specify all of the horrible 

19 things that might happen as a result of an operation. 

20 i : I think a physician is under a duty to inform the patient 

21. about the risks to the extent that the patient can | 

_22 exercise 3n informed judgment. This does not mean, however, | 

23 that each of the contingencies must be discussed individually 

24 or in detail. You will have to determine what a reasonable | r 

25 | ophthalmological surgeon would have disclosed to a patient, | | 
| 
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such as Mrs. Johnson, under comparable conditions. 


In that respect, you should consider the particular 


G3 
So 


4 | patient involved and what the evidence has shown about 
5 Mrs. Johnson and her psychological makeup. 


6 Anything further? 


~ 


i MR. RHEINGOLD: No, your Honor. 


OO 


(Two alternate jurors were excused.) 


© 


{One marshal was duly sworn.) 


10 THE COURT: I should tell you one further thing, 
1 i lest you be concerned about being kept late. My normal 
12 practice is not to keep juries very late. because, as 
13 we all know, it isn't safe to go about the streets of 
14 New York late at night, and I am sure you would all like 


to be with your families or friends at a decent hour 


tonight. 


We will operate until about 6:00 o'clock. If 


you can reach a verdict before then, fine and good. if 
% 


you do not, we will excuse you then and you can go your 


separate ways and come back to the jury room at 10:60 


o'clock in the morning and resume your deliberations. 


(Jury commenced deliberations at 4:47 ) 


p.m. 


(Jury not present.) 


2 | THE COURT: May we stipulate that if the jury 


requests any of the exhibits, that you will be notified 
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2. and the exhibits will be automatically sent in, without 
a the necessity of my being sent back down here for that 


a purpose. 


wt 


MR. BEGOS: Yes. Perhaps we can work the 


6 | exhibits out right now. 


~ 


MR. RHEINGOLD: There are sections that shouldn't 
go to the jury. 


9 || THE COURT: You better redact them. 


10 | (Recess.) | 
My (6:05 p.m., in open court, jury present.) 
12 | | 


2 | THE COURT: As promised, I am going to let you 
3 jj go now. You can come back at 10:00 o'clock in the morning 
Mm | and resume your deliberations. In the meantime, don't 

15 discuss your case with anybody. Your deliberations 

16 i are to take place only with ali of you present, so that 


7 jj everyone is fully aware of everything that is said 


18 | and everything that is done in connection with your deliber- : 


19 | ations. 
20 os Have a good evening. 


(Adjourned. ) 
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| Anna R. Johnson and Robert K. Johnson 
3 | oa 4 cin aad 
| 
4 | Phillip Knapp and D. Jackson Coleman 
5 | | 
. i New York, New York 
7 | May 4, 1976 | 
8 | (Trial resumed. ) 
9 (In open court, jury not present.) 
: 10 (Court's Exhibit 1 marked for 
xx u identification.) 
2 THE COURT: For the record, there is a note ; 
13 from the jury which eis received about two hours ago, 
14 at 10:15 this sala, and it contains three numbered 
15 items: 


No. 1 reads, “Dr. Knapp's office records." 


| I understand with respect to that that the 


office records have been furnished to the jury. 


a 


i MR. RHEINGOLD: Yes, your Honor. 


Ti 
i THE COURT: Immediately after their request. 


Item 2 reads, "Dr. Knapp's testimony on how much information | 


he gave Anna Johnson on the last visit before the operation." 


I understand in respect to that that counsel 


have gone over the transcript of Dr. Knapp'‘'s testimony 


in an attempt to agree on the portions to be read to the 
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jury in response to that request, and that there is some 
lack of agreement. 

MR. RHEINGOLD: That is correct, your Honor. 
The only disagreement is whether the cross should be 
read. We have identified the sections in the direct 
and cross that deal with their request. I feel that they 
didn't say cei wanted the direct, they wanted the 
testimony, and that my cross examination should be read 
as well as the direct. 

THE COURT: I would think by all means that both 
cross and direct should be read, because they have asked 
for the testimony without limitation. 

MR. BEGOS: Then if that be the case, we know 


exactly what has been read by way of cross and the direct. 


There is no disagreement as to what will be read on 


then. 


direct. We can agree, 


MR. RHEINGOLD: Can I state it for the record, your, 


at 


Honor, the pages that we have agreed to? 


THE COURT: 


You may. 


RHEINGOLD: 


On direct, page 38, line 1 to | 


BEGOS: That is two. 


From 38-1 to 39-14. | 


MR. RHEINGOLD: Yes. On cross examination, 


from page 96, line 9, to page 106, line 2 and from.page 124, 


| 
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2 | line -- 


3 MR. BEGOS: No, I disagree to line 24. We 


A discussed that inside. I thought we agreed that page | 


124 was -- 


MR. RHEINGOLD: Just one moment. 


(Pause. ) 
MR. BEGOS: Your Honor, page 124, line 24 is 
"How many had you done bi-laterally both eyes before 


you did Mrs. Johnson? 


"A I did one. 


12 | "Q Did you tell that to Mrs. Johnson? 


13 | “A rE don't thjnk I specified.” 
% 


Then there was an objection, overruled. The 


question can be answered. 


"A No.” 


I don't specifically think that that refers 


to that conversation or the contents of what -- 
3 


THE COURT: Was this at the last visit before 


the operation? 


MR. BEGOS: It does not -- it would seem in the 


context possibly that it might have been. 


23 | THE COURT: I think it probably should be 
“” | included because the request is not limited. It 


says Dr. Knapp's testimony on how much information. he 
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gave Anna Johnson the last visit before the operation. 

It would seem to me that that is testimony as to how much 
information was given to Mrs. Johnson at that time. 

MR. RHEINGOLD: That would be, then, your Honor, 
from page 124, line 24, through page 128, line 21. 

MR. BEGOS: I believe on page 130 there is also a 
that relates to the sister. 

THE COURT: Anything else? 

MR. BEGOS: Yes, page 130: 

“Are you rerving on your record as to whether 
or not you were told that? In other words, from the 
absence of what is an your records, you say you were not 
sold about her odeenea 

“I certainly would have thought it would have 
been typed in." 


That would again relate and refer to that same 


MR. RHEINGOLD: No objectior, your Honor. 
MR. BEGOS: The next question, "Did Mrs. Johnson 
you that she had a sister with cataract extractions 


years apart?" 


"I don't think I was here when I heard when 


that was brought out. “ 


"Assuming that is true, I can't ask it that way, 
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2 read that, or if you would like for me to paraphrase 

3 || it on an ad lib basis, I can do that. 

4 | MR. RHEINGOLD: I think it would be safer to 

5 | have the reporter reread it, your Honor. I am concerned 

6 | that 22, for example, we heard it now, it might not make 

% | much sense without having the charge to which it was an 

8 || appendage read. 

g | THE COURT: But they have only asked for the 

10 last charge. I think as a matter of fact that that last 

1] | explanation is a fairly good summation of what the law 

12 is anyway, that they should determine what a reasonable 
i] 

13 ! ophthalmological surgeon should have told Mrs. Johnson 

14 | under the circumstances and determine whether or not 


he met that standard. 
16 || MR. RHEINGOLD: All right. 


THE COURT: I think that is in essence what 


the last explanation was. 


19 || MR. BEGOS: The only problem I have about that, 


I think that may be their hangup, is that between that 


and the reexplanation, which 


first charge in that area 
was good but poses the same difficulty, the implication 


may arise that what you are telling them is that the 


law is that he must not only explain, but that he must 


22 
3 
a | 
| 


give some risks. 
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you have no recollection of having been told that?" 
"No." | 
THE COURT: Actually, if counsel agree, I am 
agreeable, but that isn't technically within the | 
request because the request relates to Dr. Knapp's testimony , 
on how much information he gave Anna Johnson, not how much 
information Anna Johnson gave him. | 
MR. BEGOS: There is also in the cross examination, 
if we were to be that hypertechnical, some of the cross | 
examination relates to some of the areas that she explained 
or what information she gave. 
THE COURT;; If counsel are agreeable, I have 
no objection. 
MR. RHEINGOLD: I agree to that. 


THE COURT: Item 3 reads, "Judge's last charge 
over what is expected of a physician on informing a 
patient before an operation (where Judge Conner reiterates 
at the very end of charge.)" 
The fact that the request refers to the last 
charge and the fact that it is further explained by a 
reference to the reiteration at the ve." end of the 

charge, I assume, relates to the explanation that I gave 


after I came out. of the robing room conference. 


If you like, we can merely have the reporter 
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THE COURT: The purpose of the explanation 
was clear. In that I specifically said he did not have 
to specify any risks necessarily. 

(Record read.) 

MR. BEGOS: “Again you do seem in the mid-portion 
of that instruction to say that it is the law that some 
risks must be explainec to the patient. 


THE COURT: I say they don't have to be catalogued | 


individually or individual in detail. If you prefer or 


if counsel agree, I can attempt to paraphrase it again. 
Since there was no exception to the charge at the time 
it was given and singe they have requested it again, 
if there is an objection by either side, I will merely 
have this reread. 

MR. RHEINGOLD: I would object, your Honor, 
and prefer that it be reread. 

THE COURT: All right, I will have it reread. 

~ 

a think it might be fair to supplement it a little bit 
and simply say that I do not mean to suggest that even 
one of the contingencies has to be specifically named 
or discussed, that they will have to determine what a 
reasonable surgeon would do under the circumstances. 


MR. BEGOS: I would be satisfied with that. 


Otherwise I realize how difficult it is to phrase. 
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2 | under the present state of the law an acceptable charge 


3 || on informed consent. 


(Jury present. ) 


THE COURT: I want to apologize to you for keeping 


you waiting for so long. I had started a criminal trial 


7 | this morning and we were in the process of selecting 


8 | the jury, and the selection process ir a criminal trial 


9 | takes a much longer time because we have 12 jurors and 


10 i four alternates, and there are three defendants, all 


i | of whom have to participate in the selection process. 5 


2 | It takes a long time and I couldn't interrupt 


| it because we had 60 prospective jurors waiting. 


In aGdition, counsel had to go over the transcript 


to agree on the parts that would be read to you in 


response to your request for a rereading of the part 


of Dr. Knapp's testimony relating to the information 


that he gave Mrs. Johnson at the time of their last 


a 


meeting before the operation. 


We will comply with that request now, and the 


reporter will read to you the part of the testimony 


that the parties, with the participation of the Court, 


have agreed upon. 


(Record read.) 


THE COURT: The last item in your note is a 
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request for the Judge's last charge on what is expected 
of a physician with respect. to informing a patient 
before an operation, and you specifically refer there 
to my reiteration at the very end of the charge. 
The reporter will read to you what I said at 
that time and then I may add a few words of clarification. 
(Record read.) 
THE COURT: I want to clarify that further, 


to this extent. I do not mean to suggest that the 


doctor has got to discuss any specific sontingency or 


possible adverse outcome. You will have to determine 
what a reasonable wc gesagt surgeon should have 
disclosed to a cackione of the physical and emotional 
and psychological makeup of Mrs. Johnson, under all 
of the circumstances that obtain here. You will have to 
decide whether he did what a reasonable ophthalmologist 
would have done under the circumstances or whether he 

5 
failed to do so, and you will understand, of course, 
that with respect to this issue, the plaintiff has the 
burden of proving that he failed to measure up to the 
standards of a reasonable ophthalmologist under those 
conditions. 


Is there any further question or is that clear? 


It is now a quarter of 1:00, so you can go directly to 
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2 | lunch. 
: 3 | I understand that the marshal is going to take 
4 | you out. Have a good ‘unch. 


(Luncheon recess.) 
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(4:30 p.m., in open court, jury not present.) 


a oH THE COURT: Gentlemen, I have a note from the 

4 | jury foreman, Mr. Block, which we will mark as Court's 

5 | Exhibit 2, and it reads: | 
: 6 "Judge Conner, we have reached a verdict but 


a we would like to know if it would be permissible to make ; 
8 | a short statement." ! 
| 
9 | Signed "Richard L. Block." J 
10 | Have you any comments about the permitting 
ll | the short statement? 
12 MR. RHEINGOLD: No objection, your Honor. 
Bb | MR. BEGOS:, I guess I can't. 


14 THE COURT: I will permit it. Bring the jury in, 


(Jury present.) 


(Court Exhibit 2 marked for 


identification. ) 


19 | THE CLERK: Members of the jury, please 
answer present as your name is called. 
(All jurors present.) 
22 |i THE CLERK: Mr. Foreman, has the jury agreed 
upon a verdict? 
24 JUROR NO. 1: Yes, we have. | 


25 | THE CLERK: Question No. 1, dia Dr. Knapp fail 4 
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to use the skill and care of an ordinary ophthalmologist 
at the time and place in question? 
Your answer,please? 
JUROR NO. 1: No. 
THE CLERK: Was such a lack of skill and 
care a competent producing cause -- 
THE COURT: . No, no. 


JUROR NO. 1: There is no other answer. 


THE COURT: I understand from the note that you 


sent out that you wish to make a brief statement. Neither 
counsel objects to that, and the Court will permit you 
to do so. ay 
JUROR NO. 1: Right. Even though we found 
Dr. Knapp not guilty of malpractice as set down in the 
questions directed to the jury by the Judge, considering 
all the defense, we feel that according to the given 
testimony Dr. Knapp failed to establish a sound patient- 
doctor relationship. That is the extent of the statement. 
THE COURT: Thank you very much. I want to 
congratulate each of you and to thank you very much on 
the way in which you conducted yourself throughout the 
trial. You obviously paid attention to the evidence 
as it went in, and you obviously gave care and 
thought to your deliberations. I know that it isn't a 


pleasant thing to give up your own private affairs and 
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to come and spend the time here sitting =n judgment 


on the affairs of others, but having now had this exposure 


to the way our system of justice works, I hope you have 
a little better appreciation about the importance of your 
function, and you realize that the sysgem just couldn't 
work without people such as yourselves who are willing 
to give up your own affairs for a brief time to 
perform this very important function. We are all very 
much in your debt, and I ‘thank you very much. 

The jury in discharged. 

MR. BEGOS: May I on behalf of myself and 
Dr. Knapp thank each and every one of them. 

i 
(Jury excused. ) 


(Concluded. ) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANNA R, JOHNSON and ROBERT K, 
JOHNSON, 


Plaintiffs, 

JURY DEMAND | 

~against- . COMPLAINT 

PHILLIP KNAPP and D, JACKSON : 
COLEMAN, 


Defendants, 


Pleintiffs, by tieir attorney, PAUL D, RHEINGOLD, 
complaining of the derendants, allege as follows: 
FIRST CAUSE OF ACTION 
vi 
1, Fisintitis ave citizens of the State of Connecticut; 
defendants are, upon information and belief, citizens of the ! 


State of New York; the amount in controversy exceeds $10,000, 


exclusive of costs and interest; hence, diversity jurisdiction 


exists. 


2. Plaintiff Anna R, Johnson (hereafter plaintiff) was | 


carelessly treated by defendants in 1972 and 1973 at Columbia 


Presbyterian Hospital and at defendants’ offices. 


3. As a result, plaintiff has experienced physical 


injury, pain and suffering, has lost earnings and incurred 


medical expenses, to her damage in the amount of $1 million, 


ECOND CAUSE OF ACTION 


4, As a result cf the matters pleaded in the Pirst 
Cause of Action, plaintifs Robert K, Johnson, husband of 


» 


plaintiff, has lost the services of his wife and has incurred 


ag medical exoenses, all to his damage in the amount of $250,000. 
: Dated: New York, New York 7 » 
: December 10, 1974 ee vs 
= eo { { 4 
ff] la [ / oe 
ic as Pin 


PAUL D, RHEINGOLD 
Attorney for Plaintiffs 
200 Park Ave@nue 

New York, New York 10017 
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CH TTED STATES DISTRICY COURT 


SOUTHERN DISTRICT OF IW YORK i 
ANNA R, JOUNSON and ROBERT K. ‘ 
JOHNSON, 
Plaintiffs, 
-arainst« 


7 
PHILLIP KNAPP and >, JACKSON 
COLEMAN, 


Defendants. 


SS em OE OS OF ee CDA MOLE EO Oe CORO. OF SOND Ao Sen arena mo anes aren commen 

: Defendant, FHILLIP/IAPP, by his attorney, ANTHONY 
L. SCHIAVETTI, answers the plaintiffs' complaint; ae information and belie? 
as follows: 


AS AND FOR AN ANSWER TO 
FIRST CAUSE OF ACTION: 


FIRst: Denies each and every allegation set forth 
in paragraphs designated "2" and "3" of the complaint, 

SECOND: Denies any knowledge or information there- 
of sufficient to form a belief as to the allegations set forth in Paragraph de-~ 
signated "1" of the complaint. 


AS AND FOR AN ANSWER TO 
SECOND CAUSE OF ACTION: 


THIRD: Denies each and every allegation set forth 
in paragraph designated "4" of the complaint. 


AS AND FOR A SEPARATE AND COMPLETE 
AFFIRMATIVE DEFENSE TO THE FIRET 
AND SECOND CAUSES OF ACTION IN THE 
COMPIAINT OF THE PLAINTIFFS, THE 
DEFENDANT ALLEGE; 


* 


FOURTH: ‘That any injuries sustained or suffered by 
the plaintiffs herein at the time and place and on the occasion mentioned in 
the cotplaint herein, were caused in whole or in part, or contributed to, by 
the negligence, fault and/or want of care of the plaintiffs. 
WHEREFORE, the defendant demands judgment dismissing 
the complaint of the plaintiffs herein together with the costs and disbirsenments 
of this action. 


ANTHONY L. SCHIAVETTI, ESQ. 
Attorney for the Defendant 
PHILLIP KNAPP 
Office and P.O. Address 
1633 Broadway 
9 
ae 


New York, New ae 1001 
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| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


,, ANNA R. JOHNSON and ROBERT K. JOHNSON, 


Plaintiffs, 


4 ~against- STLPeLPA TI OR 


' PHILLIP KNAPP and D. JACKSON COLEMAN, 


Defendants. 


IT IS HEREBY STIPULATION BY AND BETWEEN the attorneys 


for the plaintiffs, and the attorneys for the defendants, that the defendants’ 


answers are hereby amended to include as follows: 
AS AND FOR /A FIRST, FULL AND COMPLETE 
AFFIRMATIVE DEFENSE TO THE ALLEGATION 
OF LACK OF INFORMED CONSENT AS CONTAINED . 


_ IN THE PLAINTIFFS' BILL OF PARTICULARS, 
THE DEFENDANT ALLEGES: 


The cause of action of the plaintiffs, did not accrue 


within one (1) year before the commencement of this action and is therefore 


barred by the statute of limitations as set forth in Section 215 (3) of the 


' CPLR. > 


TOTAD: NEM. YORK. VERE YORE Samar 7 (So 


ANTHONY L. SCHIAVETTI, %sQ. 
Attorney for Defendzats, 


PAUL D. RHEINGOLD 
Attorney for Plaintiffs 


SO ORDERED 


ED STATES DISTRICT COURT : 
DE NOG "PT i 


TCT OF NEW YORK 


R. JOHNSON AND RORFRT K 
. 


JOHNSON, 
Plaintifets 
-against- INTERROGATORIES 


2 ee ae" TA Nir 


I NT 7, and D TACUVUCOAN OOT TELIA 
PHILLIP KNAPP and D, JACKSON COLEMAN, 


These interrogatories are addressed to Defendant, 


PHILLIP KNAPP, pursuant to FRCP 73. 
—_— 


— 


NOTES: A. These interrogatories are continuing in 


‘ 


. 


nature. 


B. Where documents are referred to, please 
identify these fully as to date made, writer, addressee, present 


location and custodian. 
ay 


C. Where persons are referred to, please 
identify them by full name and present or last known address, 


position with defendant, if any, and present position, if known. 


INTERROGATORIES 
1. State your name, home and residence address 
and date df birth. 
~~. 2. State every state where you were licensed to 
practice medicine and when. 
3. Has your license to practice ever been removed 
,or suspended? If so, give details: 
Where and when did you graduate from medical 
school? 
5. Where and when did you have internships, 
residencies and any other post graduate training? 


6. Do you practice a special field of medicine? 


U7 ye 
Ps Are you board certified in that field? Lf so, 


8. What are the medical organizations and societies 
to which you belonged in 1972? 
9. What are all the hospitals at which you had 
privileges or other connections in 1972? As to each state the 
~ position and year of first association. 
5 LO. Did you Bees have staff privileges revoked or 
suspended or terminated at any hospital? If so, where and when. 
ll. Do you now teach or have you in the last 10 
years taught at any medical schools or held any positions there? 
If*so, which and when? : 
12. Have you received any honors in your profession? 
If so, which and when? 
13. Have you authored or co-authored any articles 
or books? If so, please ddentify all books on every subject and 
any articles in the field.of opthalmology. 
14. Have you written anything on or given talks on 
eye surgery? If so, where and when. 
15. Have you ever written or spoken on anything 
relating directly to plaintiff? If so, what, where and when? 
, 16. Were you ever in the military service? If so, 
when and where and what rank? 
17. In 1972 state each office you had for the treat- 


ment or examination of patients. Dan 


18. Have you ever been sued for malpractice before 
or after this suit? If so, what for, where, by whom, and what was 


the outcome? 


19. Have you ever testified in a malpractice case 


where you were not the defendant? If so, on what issues and for 


what side, where ani when? 


ic 7 o 


20. Have you ever been reprimanded 
Luuwogured by-any loeat,;—countyy, suc ~. 
tion? If so, please give details. 

21. When did you for the first time have plaintift 

“aS a patient? 

21A. How old was plaintiff at the time? 

22. List each of the dates on which you saw plain- 
tiff professionally, giving the place of each Visit. 

23.. What office notes or other records do you hav 
relating to plaintiff? Ltemize each as to date and event. 

24. State the dates of each visit plaintif® made to 
vane office for any purpose up until Oct, 23, 1972. As Eo each 
Such Visit state (a) your Findings as to plaintiff's eyes and other 
part of her body examined; (b) the diagnoses if any which you have. 
at the time, even if they were tentative, including "impressions;" 
(c) the treatment you see, prescribed or recommended; and (d) 
the prognosis which you had in mind at the time, even if it wes 
tentative. 

25. At the £irse visit by plaintifl and any subse-— 


quent ones, up until Oct. 23, 1972, what history, including 


present complaints, had you received from plaintiff? 
5 


26. Did you have plaintiff admitted to Presbyterian 


Hospital on October 23, 1972? If so, for what purpose (state in 
full and as to each eye separately). 

27. Did you receive in writing any consent or 
Yyelease form or other form from plaintiff relating to the cataract 
surgery performed during the October 1972 hospitalization? If so, 
where is it recorded and preserved? 

20. (a) What are all of the explanations and 
statements you made orally or in writing to plaintiff about the 


proposed cataract surgery before it was performed in each eye? 


(5) Please state all risks, Slde etrectS, penericts ana 


alternatives, including non-treatment, 1 


her. (c) If her husband was present, for any part of these 
statements, or if any were given to him rather than to her, please 
so indicate. 

29. Did you consult with any other physician 
relating to the admission of the plaintiff, her condition, or 


the type of surgery to be performed? If so, with whom and when. 


» 


4 e os a 
30. Please state the vision, corrected and uncor- 


rected, in each eye as last measured before the surgery performed 


on the October 1972 admission. 


31. What visual findings or other conditions 
necessitated the operations you performed. 
32. On what days were the two cataract operations 


performed? 


a3. (a) Did you yourself perform each of these 


i 
a 


operations? (b) As to any portion of either which you did not 
yourself actually perform, state who did what and why. 

34. Did the operations which you proposed go as 
planned? If not, in what way did they not do so. 

35. Were the conditions which you believed existed 
before the operation determined to exist as a result of (a) the 
operation and (b) the pathology tissue examination, if any, after 
the operation? If not, in what way did they not do so? 


36. (a) What was plaintiff's postoperative condi- 


tion, generally and in each eye? (b) As to any conditions which 
did develop postoperatively, please indicate (1) what they were, 
(2) whether they were expected or unexpected consequences of 


cataract surgery, (3) with whom you consulted if anyone about 


what their progress was and (5) what plaintiff's con- 


dition was at the time of discharge on November 7, 1972, as to 


each of them. 


notes for the 


TAA Be, eet aay eer dy pmo oe eee + 


Oetobcr 


keratitis 


in the right eve (11/7), what was the cause of this 
condition? 

3G. What wes plaintiti*s visual acuity at the tine 
She left the hospital? 

39. On what dates after discharged on November 7, 
1972, did you see plaintiff? As to each occasion, give the data 
sought in 36 above. 

40. Did plaintiff develop bullous keratopathy? 
Lf so, (a) when did it first appear; (b) what was the cause of 
at; (¢€) what treatment did you give it; and (d) what did you | 
tell plaintiff about its origin, significance and: prognosis? 


4l. (a) At any time after discharge did you refer 


the plaintiff to any other physician, including co-defendant? 
(b) If so, when and for what condition or on what basis did you 
so refer her? af 


42. What report, orally or in writing, did you give 


each such doctor as to the reason for the reférral and nature 


plaintiff's eyes? 


43. What report, if any, did you receive orally or 


i 


in writing from any referring or consulting doctor as to the nature 
ep. 
of piaintiff's eyes and the cause therefor? 


44, 


(a) To your knowledge what treatment did co- 


defendant give plaintiff? (b) Were you consulted as to the 


treatment to be given? (¢) bid you give your consent to it? 


AS. (a) When for the last time did you see plain- 


tiff professionally? (b) At that time what was the status of 


her eyes and of her visual acuity (or give the last time that you 


had measured 


jon) 
46. Were you ever asked to provide any medical in- 


formation on plaintiff to any other physician or institution after | 


47. Did you take any photographs, of 
If so, when? Please identify them fully as to date and place, 
number and what is portrayed. 

48. What malpractice insurance of any and every 
kind did you have in effect when you treated PLaINELEE? (State 
the policies, the carriers, the amount of coverage and dates of 
coverage. 

49. Have you or your lawyers any information about 
plaintiff other than so far mentioned in answers above? if so, 


please identify it. 


. 


50. Who are the experts you will call to testify 


on your behalf, what are their fields, and what oprnLon will. they 


ry 


give, on what topics, and on what basis? 


PAUL D, RHEINGOLD 
Attorney for Plaintiffs 
200 Park Avenue 
New York, w.Y¥.10017 

TQ: 661-9955 


ANTHONY L. SCHIAVETT 
Attorney for Defenda 


en ee en rn oes 


WIiTTED STAT.o Dib. IC? CoOuRI 
SOUR DI TRIC? OF NOW YORK 


Cee ee i eonwan-wasnddawaweX 


AGIA R, JO SOT AIM ROLERT K, 
JU.LISON 


Plaintiffa " AUCVERS TO TNTERROCATONTES 
7h Civil 9:37 
-iainst- (.c.7.) 


Pr TLLIP KNA°P and D. JACKSON COI SMA, 


: De Cendant, ‘ 


Li 
: Sid ost 
ee ee SO ee ne lh OD me ee SD Om oA is 
4 


the following cou: titutes the defendant, PINLLIP KiArPts 
answers to the interrogatories ;ropomded to him by the plaintiffs pursuant 


to Rule 33 of the Federal Rules of Civil Procedure. 
1. Phillip Knap: 
133 Serpentiic Road 
Tenafly, NJ. 
Feb. 12, 1911 


Towa = 1947 to 2951 
Mow York - 1051 to present 


Ho 


Collece of Physicians & Surgeons 
Colubia University: 

Nuw York, New York 

LOL 


Bellevue Hospital, Taw York, N.Y. 1952 ~ 15644: Gutern 
University «cupitals, Towa City, Iowa 
Jan. 1, i947 - Dee. 31, 1950: Kesidensy in 
Ophthal.sz0lo.ry 
Reed BPellowenip: Tértleand, Oregon din. 1 - livah 1 
Barnes Hospital, St. Loula Maveh 1l-lhy 1 
Boston, Masa, May Ll ~ Jun: 53, i901 


Yes, ophthalrvology. 
Yo Ss $ 1950 


b49(7 


iain ON | Oe Ae mn eR: reer temNmE tin tit pe san 


New York County Medical Soctety 

Woes Youk Ebate Mudical Beudoty 

Asorican Medical Association 

New York Acudeuy ©! Mudicdus 

ew York UplLthalaological Loclety 

Azwricun Acudeny of Opltholwology & Otology 
Anerican Gpithaloologtcal Svoctaty 
Ophthaloolo:teal Soclety oF Now Jurasy 
fatgrnacicual Ubrablewologteal Ausuclatica 
Aszoctation searveh in Vigiou & OpthahL.siogy 
Preuch Oyhthaluological bocluty ‘ 


Coluubta-resbyteriaa Medical Conter - Attcna SGC « sh) 
oredutows Lacscdal dospital « Codsaltass Qiks beolost.s - 1639 


» No, 


- Coluadia University Colleza of Physicians & Surgeong 
Associate Professor 07 Cliatcal Cypbthallolo <y 


- Head Foundation Aware « 1970 


- Interaitteat Exotror 1s Evaluation ang Therapy 
Aa. trthoptic J. 3327333, 1953. 


Treatment of Exporirciutal Ocular Tuboreulesis with Icontacda 
: iQ by beilip Kuang &L. wou Jélliaua, | 

Assoc. Rs5., Oputh., foo. 2oud 1653. 

Avsricin J. Gynth., 35 (1-2) ; 255-2935, | 
July 1954, | 


‘Ise of Mioties in Rec “ropia by P. Knapp & N. MM. Capebtanco 
Au, Orthoptic J. 6; bo4.5, 15,8, 


ivergent Deviation: ‘'n: Btrabisaus Ophthalaic Sycposutua 2, 
J. H. Allen 

2 <d., ob. Louis, bosby, 1958, pp 354-383) 

i 


| 
| 


Treatment c? Divergent Deviations In: Strabisu; Ophthaluie | 
Oy apasiva | 
2 ed., St. Louta, Hoaby, 1958, pp 35-376, 
| 
Tie Surgical Treatment of Strabiswwa. In: Strabismus Ophtuatuica | 
3 vapesius 
2, ek. by J. H. Alton 
2 ed., “6. Louls, Hosby, 1950 ER 3774390. | 


Vertical 2..comitant Horizontal Strablonus, Tus So-Catlea 4 & 
' Syndr: a . 

Ag, Osnthal, Soe., Trans. 571 665-C99, 
1959. 


“I rabisuus by Philip Knapp Arca, Cphthal. v. 67, pp 012-025, 
June 1652, Arch Cphthal, v, 79, pp 103- 
129, July 1953 
Arch Opathal. v. 72, pp 257-2835, Aug. 


amt 


[, 4 .. ( a) 
Amblyopia - Field of VAsion, V. 19, #1, Spring 1965 


Intermittent Exotropia, by Philip Knapp & Sally Moore 
Am. Orthoptic J, Vol. 10 p 218 isso. 


The Surgical Treatment of Persistent Uorizontal Strabisous, by 
Philip Knipp 
Transactions of the Anerican Ophthal. 
Hoc. 1965, Vol LXIII « pages 75-90,” 
(University of toronto Press) 
The Surgical Treatmen; of Double-Elevator Faralysis, By Philip 
Knapp 
Transactions of the Auer. Ophthal. Soc. 
1959, Vol. 67 pases 3044323, 
The Surgical ?reatmeni, of the Superior Oblique Tendon Sheath 
Syndrome, by 
Alan B. Scott, an3 Philip Knapp Arch. 
Ophthal., Vol 88 1972, ; 
See above. Also lectur :s at about six medical meetings a year, 
No. 
USNR 1944 to 1946. Pacifie Theatre. Lieutenant uc, 
635 West 165th Street lew York, N.Y. 10032 
Refused. Not relevant :o issues of this law suit. 
Same as 718 above, 
Same as #18 above. 
June 19, 1970. 
38. 


Refused. The information sought herein should Rroperly ta 
obtained during course of aa examination before trtal, 


Sane as #22 above. 


The material sought, if gérmaine, shoulda properly be obtained 
dwing the course of an examination before trial, 


Same as 42h above. 


n left eye first, and right eye one 


Yes, in hospital chart. 


re nti 


26. 


29. 


A as A Ms Ne iy 


Refused. The ing rmation sought herein should properly be 
obtained during t. 2 Course of eu exauination bofore trial, 


Af 
No. ep 


a 


* : - 
VA 0D se 20/601 with 40.75 20/30 
VA 03 se 20/400 with 41.75 20/00 


(with lichts out) 
omit ee eames 


The above visual acuity which handicapped her vinuslly dus to 
the lens opacities. a 


Oct. 24, 1972 ler, eye 
Oct. 31, 1972 rivnt eye 


Yes, 
Yes. 


By the operation, 


No pathological tissue exaaination of 
cataractous lenges. _ 


ey 


a) Satisfactory, 
b) Nov. 3, 1972 o. 
1) Nov. 6, 1972 ©. 
above 
O. S. H aqucou: 
lot unexpected. 
No one, 
Improved. 
Mild striate o. 
O. &. elear 


D. striate opacity of cornea, 
D. dense striate with thickening of cornea 


flare with son3 rbes below 


Same as #28 above, 
The left eye wag 20/60, and the right was not tcstoa, 


Nov. 14, 1972 Eyes injected. Not wing laxitrol as 


instructud, Mild striate oO. b: 
Nov. Z1, 1972 Slight haze Per cornea 0. D. porstuts 
VA 6D ce 20 30 
VA oS ec 20/25 ~ 


VA OU ec 20/30 cornea clear 
t to H aqusous flare 


Dec. 


>, 1972 


Dec. 19, 1972 Trouble secing. 


No cuuse seen for this, 
Dec. 26, 1972 VA OD ce 20/30 
VA 0S co 20/25, 
QD mild injection above with mild opacit 
on buck of cornea above. Sone central 
vitreous haze op 
Iupr: change in Descenet's membrana 
OS Oh ny 


y| 


atentendeene tein ntanen ne eed 


Jan, 


Apr. 16, 


May 24, 1973 


June Lh, 1973 


4O, a) Developed epi 
za eh 16, 197 
ror patient i 
heb. 27, 1972 


b) Chenge in ena 


e) Local steroid 
vit ‘itis or I 


41, = Feb. 22, 1973 ton 
fluores -2in angtor 


oF maculaa, 
42. Oral discussion ov 


Oral revort that t 
Buctast d photocoa 


@) Cavse undetercined. 


4% 


bh +) 


TIE tt IRE SS eri enentorinnsnn neue mentale tnt tess apeiron entrees 3 


\ titera Of maculne OU with nila vitresu3 
Neue GD, noes Microecysbia Susia of | 
raculas with wlld viteitis coun CoocrTba” 

by Irvino~sisss. oy a 
Te Stee ees 


Sas edecu of uacuine with VA CO ce 20/60" 

VA 08 ce 20/507 | 
= 

Va OU co 20/09 dua to edouan of nautice, | 

Rererped to De. D. Jéchkson Colkacs fur | 

Yluoreseeiu unglograj hy uy to 1echuae | 

of B-V's caising iocubar ode a, | 


| 
OP injects’. Mpitholtal begewiag wlth | 
HOO opicity with curved Ling on Luck 
Of cornea. 
lk: Reuburted local steroid avor3. 


‘Lesa injactica, less 
end less hase, 
Rai Cout4ousd lscak Btavotis 


epithslfc2 badoving 


OD no injection. Ouly nila hace of corucn | 
With sane postericr opacity, | 
VA C3 ca 20/557 
Rudeecd local starotaa to 3.2.0. 


More corneal bedawing with hace in vitrooug 
Tuprt Vitritia acsce. with fevins<Gase. 
EE EER Sev dnoCuse. 


| 

CD clearer | 

C3 elcar | 

Rx: Continue local storofeés end Epinel 

by 2. a. vecous Qcy potential progauce 

r4éo8 dus locul stervi2s, | 
| 
{ 
| 
| 
} 
| 
i 


‘eliel boleving with etecual hs<zo on 
"ydor to that Dr. Coleus who Was caring 
By &bacace had scen haze of cornsa Sines 


‘helfus dia to unknown cause. 


‘TOps &8 possibly associated with tritig and 
vine-Gasy. Te 


- De. Jachson Colemn for intravenous 
iphy to sind possible lezks cating eden 


Prognosis guard2a. | 
ser condition, | 
| 


re was leakage of dye in each eye and he 
lation to try to dry up wacules, 


SLT NS eT <lermeeRt pment emcee eres mememe n, eA LT NS Pe POE BET RE Sas 
° 


6- 


Tha information seuctib should peogarly bo altetuct goa tha 
co-dsfendung$ he. ein, 


dune 14, 1973 e 

©) Wiad hazy duo to hedeving of corneal epitheliua exd Tosteric 
opge.ty 

C3 aipsared OF 

VA ©> 20/400 dua to corneal haz 

VA €3 eo 20/30 


No. 


ilo. a 
ae 
Yersional & vrof ceienal Fxceas, Indeanity voltey,(Artna ) 
Casuilty & Sur ty Co. FO LIXGOLOICA Lrtucedva S/20/72 
3/39/73, Renéwe . 3/20/45 $1,050,000 Rivit cf Molilts y, 


Cupl-yer's Insuvanea of Waugaa {9532-00-070523 ILE Jel? 
urecctiya July o, 197k to July 6, 15;2 

Renewed July 6, 1972 te July 6, 1574 

[islts of Liability £200,000 etch povson ucerceute 659,000 
goneeal ay wegice 


ne 
ide 


ot determined cc yet. 


ANTHOUY L. ECOIAVET?E 
Avgborasy for Defuadunb 
ECP KAS 

Ottice aud P.O, AfSdress 
1533 Brouduay 

Haw York, Maw York 10029 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


- ~ - - - - - - - - - _ _ - - - - ~ - -X 


ANNA R. JOHNSON and ROBERT K. 
JOHNSON, 


i Plaintiffs, 
SUPPLEMENTARY ANSWERS 
-against- TO INTERROGATORIES 


PHILLIP KNAPP and D. JACKSON COLEMAN, 74 Civil 5437 
(W610 
Defendants. 


The following eoastitutes the defendant PHILLIP KNAPP's answers 
to interrogatories numbered 18, 25525, DE 37, and 44 
propounded to him by the plaintiff herein, pursuant to the direction of 
the Hon. William C. Connor, ee United States District Court, Southern 
District af New York. 


18. 1955. Bad glasses. Small Claims Court, Brooklyn, New York - 
dismissed. 


9 6/19/70 - office visit; 11/18/70 - oftice visit; 9/15/71 - 
office visit; 9/18/72 - office visit; 10/24/72 - hospital - surgery; 
10/25/72 - hospital visit, 10/26/72 - hospital visit; 10/27/72 - hospital 
Visit; 10/28/72 - hospital Visit; 10/30/72 - hosnital visit: 10/31/72 — 
hospital - surgery; 11/1/72 - hospital visit; 11/2/72 - hospital visit; 
11/3/72 - hospital visit; 11/4/72 - hospital visit; 11/6/72 - hospital visit, 
11/7/72 — hospital visit; L1/14/72 - office visit: 11/21/72 - office visit; 
12/5/72 - office visit; ei ss = office visit. 12/26/72 - office visit; 
1/9/73 - office visit; 1/16/73 ~ office visit; 1/30/73 - office visit; 
2/22/73 - office visit, “es - office visit; 4/25/73 - office visit; 
S/8/73 - office visit; 5/24/73 - office visit and 6/14/73 - office visit. 


23. 6/19/70 - initial eye exam; 11/18/70 - fcilowup eye exam, 
9/15/71 - followup eye exam; 9/18/72 - followup eve exam; 10/24/72 - Intra- 
capsular cataract extraction with peripheral iridectomy OS. 10/25/- 
10/30/72 - po.t-op examination; 10/31/72 - Intracapsular cataract extraction 
with peripheral iridectomy OB., Nov. 1-7, 1972 - post-op examinations; 
Nov. 14, 1972 inclusive of me 14, 1973 same as answered in question No. 39. 


7) 


- 


ne 7 


mals ie 


6/19/70, 11/18/70,.9/15/71 and 9/18/72. 


(a) Posterior subcapsular opacities in each lens. 
(b) DX: incipient cataracts. 

(c) None. 

(d) Good. 


25. First visit: “General health. fine, no high blood pressure, 
no diab., cataracts both eyes. No glasses. Kelt two years ago something 
was wrong. Went to Dr., he didn't tell her - he was to tell her husband - 
he forgot. Went to another Dr. in Feb. - told about cataracts. Butoin 1972, 
vision much worse. Unable to read newspaper." (det Al Fe 

é 4 
£ 
(b) Same as above plus it is an elective procedure that is 
done when patient desires it because of visual handicap. 
(c) Husband present at all visits. 


37. There is always some trauma to the cornea during lens removal 
causing damage to the endotheluim. This may occur at the time of enlarging 
the incision with sutures, or af the time of lens removal. 

ep te es oe 

44. (a) Argon laser to peri-macular area OS. OD not done as 
cornea became hazy. 

(b) Yes. 
(c) Yes. 


DATED: NEW YORK, NEW YORK 
September 25, 1975 


D KNAPP, M.D. 
me 
Subscribed and sworn to before me 
this day of 1975. 


“NOTARY PUBLIC 


TO: 


PAUL D. RHEINGOLD 
Attorney for Plaintiffs 
200 Park Avenuc 

New York, New York 10017 
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RITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV YORK 

ANNA R. JOHNSON and ROBERT K. 

JONSON, 


Plaintiffs, pols Na > 
‘ ~against- — RRS 
PHILLIP KNAPP and D. JACKS 
COLEMAN, 


Defendants. 


r eae 
ee ee ee tT So 


INTERROGATORIES ADDREZSER TO PLAINTINTS 

BY DEFENDANT PHILLIF( KNAPP PURSUANT TO 
RULE 33 OF THE FED. ES OF THE 

CIVIL PROCEDURE TO BE ANSWERED IY wRITIN: 
AND UNDER OATH WITHIN FIFTEEN (15) DAYS oF 
RECEIPT THEREOF: SAID INTERROGATORIES “ARE 
TO BE DEEMED CONTINUING UP TO AND INCLUDTic 
THE, OATH OF TRIAL. IF THE PIAINTIFFS OR 
THEIR ATTORNEYS ACQUIRE ANY FURTHER TEm- 
MATION RELEVANT TO THESE INTERROGATORIES 
AFTER ANSWERING SAME, SUPPLEMENTAL ANSWERS 
TO THESE INTERROGATORIES EMBODYING SAID 
INFORMATION ARE TO BE FORWARDED IM@DIATOL. 
TO THE ATTORNEYS FOR THE DEFENDANT PHILLIP 
KNAPP. 


Ql. The dates and times of day of each of the 
alleged negligent acts and/or omissions which will be alleged and ct2ined 
against the answering defendant herein. 


Q2. The exact location of each of the alleged 


negligent acts, and/or omissions charged against the answering defendant herein, 
if in a hospital state in what part of the said hospital each alleged neczlivent 
act took place. 


93. A statement of each and every act or omission 
Which you will cliain as the basis of the alleged milpractice of the aiuswering 
defendant herein. 


Qh. State the condition or Conditions which it 
4s claimed this defendant undertook to treat and upon which plaintiffs’ con- 


plaint is based. 


Q5. If there are any claims of vicarious liability 
against the answering defendant herein, state the nanes of each and every person 
who perfcamed the acts or failed to act and if the names are not know, describe 
them by physical appearances or occupations with sufficient clarity to umke 
ready identification. 


Q6. State the injuries the plaintiff suffered as 
the gesult of the alleged negligence ani/or malpractice of the answering de- 
fendant herein stating which injuries plaintiff will claim to be permanent. 


Q7. State the length cf time plaintiff was con- 
fined to each of the following by virtue of the acts or omissians of the answering 
defendant herein: 

(a) Bed, 

(b) House, 

(c) Hospital. 


Q8. State separately the toral amounts claimd by 
the plaintiff as special damages for each of the following: 


(a) Physicians’ services, 

(b) Nurses’ services, 

(ce) Medical supplies, 

(4) Hospital expenses, with the names and 
addresses of all hospitals, and‘dates of admission and discharge from eaci: 
hospital, 


(e) Toss of earnings, 
(f) Any other expenses. 


Q9. State the: 


(a) Occupation of the plaintifr, 

(b) Name and address of her employer; if sel‘ 
employed, state the address of her place of employment and the type of business 
or occupation in which she was engaged immediately prior to the cccurrence. 

: (c) The length of time plaintiff was unable to attend 
her employment. 

(d) Plaintiff's average weekly earnings. 

(e) The amount of money plaintiff was alleged to 
have earned during the year prior to the occurrence. 

(f) The amount of earnings the plaintiff was alleged 
to have lost as a result of the occurrence. 


Ql0O. State the date of birth of the plaintiff. 
Qll. State the residence address of the plaintiff. 
Ql2. Set forth bow long it will be claimed plaintiff, 


husband, ROBERT K. KOMNSON will claim he was deprived of the service of plaintiff, 
wife, ANNA R. JOHNSON, 


-3- 


DATED: New York, New York 


Yours, 6%C., 


TTHONY L., SCHIAVETII, ES. 
Attorney for the Defendant 
FYILLIP KNAPP 
Office and F.0. Address 
1633 Broadway 


New York, New York 


TO: FAUL D. RHEINGOLD, Esa. 
Attorney for Plaintiffs 
200 Fark Avenue 

New York, New York 10017 


SOUTHERN DISTRIC? 


3 against = 


UNITED STATES DISTRICY’ COURT 
ion? YORK 


ANNA R. JOMISQI and ROBERT 


Re 


Plaintiffs, 


— ee ee ee ene a 


PHILLIP KNAPP and D. JACKS! 


COLEMAN, 


DP COLP ER CD Gh GD 6 CD Chae GED EDAD WHTH GUN on oO Ge gp em GH GDA 


act took place. 


defendant herein. 


Defendants. 
own 
INTERROGATORIES ADDRESSED TO WYLtTS 


BY DEFENDANT D. JACKSON VAN PURSUANT 
TO RULE 33 OF THE FEDERADRGEES OF TI 


CIVIL PROCEDURE TO BE ANSWERED IN WRITDIC 
AND UNDER OATH WIDIIN FIFTEEN (15) DAYS oD 
RECEIPT THEREOY: SAID INTERROGATORIES ARE 

TO BE DEEMED CONTINUDIc UP TO AND INCLUDIN: 
Te /OATH OF TRIAL. IF THE PIAINTIFSS @ 
THEIR ATTORNEYS ACQUIRE ANY FURTHER INTGR- 
MATION RELEVANT TO THESE INTERROGATORIES 
AFTER ANSWERING SAME, SUPPLEMETIAL ANSWERS 

TO THESE INTERROGATORICS EMBODYING SAID 
INFORMATION ARE TO BE FORWARDED IMMEDIATELY 
TO THE ATTORNEYS FOR THE DEFENDANT D. JACKSO 
COLEMAN. 


G1. The dates and times of day of each ov the 


alleged negligent acts and/or omissions which will be alleged and ciaimed 
against the answering defendant herein. 


Q2. The exact location of each of the alleged 


negligent acts, and/or omissions charged against the answering defendant herein, 
4f in a hospital state in what part of the said hospital each alleged negligent 


Q3. A statement of each and every act or omission 
which you will clain as the basis of the alleged malpractice of the answering 


Qh. State the condition or conditions which it 


4s claimed this defendant undertook to treat and upon which plaintiffs' com- 


plaint is based. 


as 


Q5. If there are any claims of vicarious liability 
against the answering defendant herein, state the names of each and every person 
who performed the acts or failed to act and if the names are not imow, describe 
them by physical appearances or a with sufficient clarity to make 
ready identification. 


, Q6, State the injuries the plaintiff suffered as 
the result of the alleged negligence and/or malpractice of the answering de- 
fendant herein stating. which injuries plaintiff will claim to be permanent, 


O7. State the length of time plaintiff was con- 
fined to each of the following by virtue of the acts or omissions of the suswering 


defendant herein: 
: s Bed, . 
b) House, 


(c) Hospital. 


Q8. State separately the total amounts claimed by 
the plaintiff as special damages for each of the following: 


(a) Physicians' services, 
(>) Murses' services, 
ie ‘Medical supplies, 

a@) Hospital expenses, with the names and 
addresses of all hospitals, and dates of admission and discharge from each 
hospital, 

(e) Loss of earnings, 
(f) Any other expenses. 


Q9. State the: 


(a) Occupation of the plaintiff, 

(b) Name and address of her employer; if sclf- 
employed, state the address of her rlace of employment and the type of business 
or occupation in which she was engaged immediately prior to the occurrence. 

(c) The length of time plaintiff was unable to attend 
her employment. 


(4) Plaintiff's average weekly earnings. 

(e) The amount of money plaintiff was allezed to 
have earned during the year prior to the occurrence. 

(f) The amount of earnings the plaintiff was alleged 
to have lost as a result cf the occurrence. 


Q10. State the date of birth of the plaintiff. 


Qll. State the residence address of the plaintiff. 


Ql2. Set forth how long it will be claimcd plaintiff, 
husband, ROBERT K, JQ@ZISON will claim he was — of the service of plaintiff, 
wife, ANNA R. JOHNSON. 


DATED: New York, New York 
February 25, 1975 


PAUL D, RHEINGOLD, ESG. 
Attorney for Flaintiffs 
200 Park Avenue 

New York, New York 10017 


Yours, etc, 


ANTHONY L. SCHIAVETTI, ESQ. 
Attorney for the Defendant 
D. JACKSON COLEMAN 

Office and P.O. Address 
1633 Broadway 


New York, Bloc Dh hu 10019 
BY 2 Ja Pee 
Cello! pola 


MBER OF Ts PIRM 


~against- io it & 


PHILLIP KNAPP and D, JAC%SOL! COLFMAT 


. we un Viet y 


Defendant. 
Plaintiff provides the following answers to inter- 
rogatories demanded by Defendant, PHILLIP KNAP®, pursuant to 


ERCP 33: 


¥ 


1. During the admission at Columbia Presbyterian 
October 23 - November 7, 1972, at various times precisely unknown 
tO plaintiffs but including the performance of the two cataract 
operations on 10/24 and 10/31, and in the post-operative care at 
the hospital. Further at all times following discharge and while 
plaintiff still remained a patient of this defendant up until about 


May, 19/2. In addition, it is possible that this defendant will 


also be charged with negligence before the October 1972 admission, 
a 


' 


while plaintirf was a patient of this defendant, but plaintiff has 
not yet had discovery from this defendant or any other defendant 
and hence cannot give a better answer at present than is set forth 


above. 
2. Stated as best as can be set forth in 1 above. 


3. Operating on the eyes when it was not necessary 
and was dangerous and contraindicated, and based upon a failure to 


analyze the underlying conditions. Improper performance of opera- 


® 


: a : : le : ok a. 
including damage to the cornea, vitreous and retina, Fail- 


ure to treat and correct injuries and other conditions which 


resulted from the operation, including striate, keratitis and 


bullous keratopathy and other conditions which Later developed, 


as listed in 5 belo, 


ae 


% 
- 
ONGitCion And improper consultation with co-defendant 
ae - ~~} oe £ ¥ a - 1 r 
Sroper ereatnent, together with imorover fFollowun or 


1 
1 } 


done by co-defendant and others, 


Failure to obtain an informed consent for treatment 
rendered, 
S permanent and irreversible eye damaze, 

% 4, The conditions from which plaintiff suffered 

after being operated upon by the co-defendant are those which this : 
defendant was asked to treat; their exact nature is still unknown 
s we have had no discovery. However, they include those condi- 


tions stated in S$ below. 


Fencant and perhaos residents at 


Presbyterian Hospital who participated in the operations and treat- 
ment, the names of which are presently unknown to plaintiffs, but 
are the subject of discovery. 


o£ eye 
anterior hyaloid face; marked folding of Descement's membrane 
centralrguttata; diffuse pigmentary disturbance in macula with a 
leak; retinal pigment epithelium; several unsuccessful corneal 
transplant; blindness; pain and suffering; mental and physical; 


interference with normal family life. All of the above are 


nermanent and new conditions may appear as a result of the ones 


7. (8) Approximately two weeks. 


(6b) Still so confined, 
) Aporoxinately three weeks, 


supplied, 


i 
t 
4 
2 


SIRICT COURT 


~sOTIP pe 
SWERS 


~against- 
INTERROGATORIES 


PHILLIP KNAPP and D, JACKSON COLEMAN, 


Plaintiff provides the following answers to inter- 
rogatories demanded by Defendant, D. JACKSON COLEMAN, pursuant 


£6 FRCP 33: 


Asay 


i+ All the times when plaintiff was under this 
defendant's care, which runs from about November 1972 until May 
1973, and especially at the times when defendant treated her, as 
Plaintiff does not have precise 


and intends to make this a subject of discovery, 


efendant yet. 


A 


exact section unknown. 


Improper diagnosis of condition in eyes. 


Improper treatment, in that treatment given 


(coagulation) was not indicated, was dangerous, was not calculated 
g 


cure the conditions and tended to conceal and make impossible 


treat the underlying condition. 
Improper advice to co-defendant and others as 
nature of her conditions and thelr proper treatment. 
Failure to treat the correct post-operative 
conditior those listed in Par. 6 below. 


Failure to obtain consultation. 


vn eve bie OPEk Pek LU 
damage to the cornea, vitreous and retina. 

balilure to treat and correct 

onditions which resulted 

keratitis and llous ker spathy and other conditions which 
developed, as listed in 6 below. 

Failure to obtain proper consultation 
condition and improper consultation with co-defendant as to the 
préper treatment, together with improper followup on the work done 
by co-defendant and others. 

Failure to obtain an informed consent 


Surgery and later treatment. 


Causing permanent and irreversible eye damage. 


Originally the conditions which led to the 
October 1972 hospitalization, stated by defendant to be "posteriour 
subcapsular opacities." Then, there were the conditions stated in 
3 above and 6 below, resulting from the surgery, which were not 


treated prope 


r) 
ps 


5. Yes. Co-defendant and perhaps residents at 
Presbyterian Hospital who participated in the operations and treat-. 
ment, the names of which are presently unknown to plaintiffs but 


~ 


are the subject of discovery. 


6. Keratitis; bullous keratopathy; photocoagulation | 
i 


of eye; corneal thickening; cystoid macular edema; synechia to the 
anterior hyaloid face; marked folding of Descement's membrane; 
central guttata; diffuse pigmentary disturbance in macula with a 
leak; retinal pigment epithelium; several unsuccessful corneal 
transplant; blindness; pain and suffering, mental and physical; 


interference with normal family life. All of the above ara 


cited above 


Approximately two weeks. 
Still) so ‘confined: 


Approximately three weeks. 


None. 


To be supplied. 


Presbyterian Hospital, 10/23 -— 11/7/72 

Si765.. 

Yale New Haven Hospital, 

L175 = 16/74 Silo54 

afiL Lex 74) Ss 70e 

LO = ees Se ey 

2,2 ie 2B ie $3521 

None. 

Household help $1200 and continuing. 
Medical expenses are continuing. 


9.) Plaintif£ft is a housewife. 

LO. LO, 7 732). 

Tl. 2/71 Sport Hill Boac, Hagston, Comnecticurc. 
12. Permanently. 


Sworn oO berore) me) this 


ANNA R, JOHNSON 


L. SCHIAVETTI, ESQ 
Attorney for Defendants 
1533 Broadvay 


Dew Yor. xy. Loo 19 


i pie ] yt2 
Sl765. 

Yale New Haven Hospital, 

L/S 6s 74 $1954 


B/ll i= 15774 S709 
V/LO = 18/75 51627 
2/2 - 28/78. $3520 
(Ee). None. 
(£). Household help $1200 and continuing. 


Note: Medical expenses ave continuing, 
9. Plainmtlfbt is a housewife. 
10. 10/17732, 
din 2/71 Sport Hill Road, Baston, Connecticut . 


iZ2. Permanently. 


Sworm to before me et 


ANNA R, JOHNSON 


We QO PAVE Nal ma 
‘ i SCHIAVE TYE ESO, 


2 
ney for Defendants 


ck. New York Lap19 
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UNITED STATES DISTRICT COURT ea Ce 
SOUTHERN DISTRICT OF NEW YORK i vs 
Ne Oe acre acne aoe ¥ 
ANNA R. JOHNSON ana ROBERT Kk. 
JOHNSON, VA Civ. 5837 (WCC) 
Plaintifis, 
PLAINTIFFS‘ REQUESTS 
-against~ YO OS 
PHILLIP KNAPP and D. JACKSON COLEMAN, 
Defendants 
Ce ee eee = 
1. A physician who renders medical service is obligated 


to have that reasonable degree of knowledge and ability that is 


expected of like specialists who do the sort of examination, 


treatment and operations involved. The law recognizes that there 


are differences in the abilities of doctors, just as there are in 
the abilities of people engaged in other activities. To practice 
Sed of the 


his profession a doctor is not required to be posses 


extraordinary knowledge and ability that belongs to a few men of 


rare endowments, but he is reguired to keep abreast of the times 


e in accordance with the approved methods and means 


and to practic 


of treatment in general use. The standard to which he is held 


is measured by the degree of knowledge and ability of the average 


ophthalmologist. 


In performing a medical service the doctor is 


. obligated to use his best judgment and to use reasonable care in 


' the exercise of his knowledge and ability. The rule requiring hi 


to use his best judgment does not make him liable for @ mere 


error of judgment, provided he does what he thinks is best after 
careful examination. The rule of reasonable care does not requii 
the exercise of the highest possible degree of care; it requires 
only that he exercise that degree of care that a reasonably pru- 
dent ophthalmologist would exercise under the same circumstances. 
LE a naeahne should sustain an injury while under- 
going medical care and that injury results from the doctor's 
lack of ireoledue or ability, or from his failure to exercise 
reasonable care or use his best judgment, then he is responsible 
for the injuries that are the result of his acts. 
Source: ONY Pui '2:150 


Rheingold & Davey, Standard of Care in New York 
Medical) Malpractice) Cases,,)(45)N.Y.S. Bar J. 7, 98. 


2. A physician 1s under a'duty to divuloe to his paticn 
the risks which singly’or in combination, tested by general con- 
ditions of reasonable disclosure under all the circumstances, 
will materially affect the patient's decision whether to proceed 
with the proposed treatment. The patient may always choose 
between apparent dangers, one attendant upon the surgery, the 
other resulting from the continuation of an existing condition 


~ . . . . 
because of a decision not to undergo surgery. The issue is 


whether a reasonably prudent person in the patient's circum- 


stances, if reasonably informed of the significant perils, would 
have decided to assent to the surgery. 


Garone v. 


6b Ze 


zelesnik v. Jewish Chronic Disease Hospital 


47 A.D.2d 199, 366 N.Y.S.2d 163 (1975) 


Fogal v. Genesee Hospital 
41 A.b.20 466, 344 W.Y.S.24 552 (1973) 


All three cases relying on the leading case of 


'| Canterbury v. Spence, 464 F.2d 772 (1972). 


'! pated: New York, New York 
Apri1 19, 1976. 


PAUL D. RHEINGOLD, ESQ. 
Attorney for Plaintiffs 
200 Park Avenue 

New York, N.Y. 10017 
(212) 661-0055 
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United States Court flouse tia thre bears ‘ 
hattan, City of New York on the 26° vl 
day of 41 & in the year of our Lord, One 


Thousand Nine Hundred and Seventy- 5! XK 


PRESENT: JUDGE CON i Ee ; 


HONORABLE: : 
United States District Judge. 


2 ee. Jo husow 
 Beeer ©. Je tasee 
| Us: 
De OK hhig kw app 
De. Vseksow (Le maw 


Docket No. ws 637 WL 


oa | on ees Derrs ofrer we 
Dag == pacman Yo Leer JAC Ksow —_— on 


ay poate Cb ee 


ae oe estrows os me vo WE We EOLL aa 
eer 


ly ¢ , 
VUES 'LLOlo beh bts Fie Nistv toil bi be tas 


Did Dr. Knapp fail to use the skill and care of an 
ordinary opthalmologist at the time and place in 
question? 

OQ 


(Yes or No) 


(If the answer to Question 1 is "No," 
no further questions need be answered.) 


If the answer to Question 1 is "Yes," was such a lack 
of skill and: care a competent producing cause of 
Mrs. Johnson's blindness? 


(Yes or No) 


(If the answer to Question 2 is "No," 
no further questions need be answered.) 


If the answer to both Question 1 and Question 2 is "Yes," 

what amount of damages will fairly compensate Mrs. Johnson 

and her husband for the injury or loss they have suffered? 
: 


Mrs. Johnson: 


. 


Mr. Johnson: 


Se Ee 


Jury Foreman 


4 
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Anthony L. Schiavetti,Esq.,Attorney for Defendants 
1633 Broadway : 
New York,N.Y. LOO19 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TANNA R. JOHNSON } ; 
Pe OM 7 Civil 54.37 (WCC) 


Plaintiffs 

||-against= y 

| JUDGMENT 
IDR. PHILLIP KNAPP 

WDR. JACKSON COLEMAN i $ 
| Defendants 


i aoe el a aes ae 

The issues in the above entitled action having been brought on 
regularly for trial, before the Honorable William ©. Conner, United 
|States District Judge, and a jury, on April 26,27,20,29 and May 3 


land 4, 1976, and the Court having granted the motion to dismiss as 


MAY 8 12/0 


ito defendant Dr. Jackson Coleman, and the Court having submitted the 
jattached special questions to the jury, ana the jury having answered 
|the said questions, ana ae | cUSy thereafter having returned a 
Verdict in favor of the datentant, Leta, 

ORDERWD, ADJ UDGED and DECREED: That defendant DR. PHILLIP 
iKNAPP have judgment against plaintiffs ANNA R. JOHNSON and ROBERT K. 
(JOHNSON diaassinz the complaint, and it is further, 

OuDERAD: That the complaint be and it is hereby dismissed as 
|to defendant DR. JACKSON COLEMAN, 


Dated: Now York, N.Y. 
May 7 » 4976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 
NEW YORK 


ANNA R. JOHNSON and ROBERT K. 
JOHNSON 

Plaintiffs, CIVIL ACTION 
NO. 74-5437 


-against- 
' PHILLIP KNAPP and D. JACKSON 


COLEMAN, 
Defendants 


Ne Nat Need Na! a a he Ne ee Ne ee Se 


PLAINTIEFS' NOTICE OF APPEAL 


Notice is hereby given that the plaintiffs 
hereby appeal to the United States District Court 
of Appeals for the Second Circuit from the judgment 
entered by the United States District Court herein 
on the 4th day of May,1976. 


Dated May 17,1976,at Bridgeport,Connecticut. 


Attorney for Plaintiffs 
P.0.Box 64 
Trumbull, Connecticut ,06611 
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COLUMBIA- “PRESBYTERIAN MEDICAL CENTER 
APPLICATION Ldeintinede PRINT) ; ' 
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oe SIRT NAME MIOOLE Last “ONIT NUMBER onmiemily 
JOHNSON ee ee fe Oe 
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ANA 


APT. HOW LONG. THERE? 


ADORESS 


217 SPC2T WILL ROAD 
eT —— 
STATE , ZIP CODE AREA CODE TEL. NO: 


city 
EASTON . Com .- 06425 ° 
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Seem 
AGE BIRTHDATE: MONTH DAY YEAR SINGLE WiDOWEO 
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| HAVE YOU EVER HAD AN EXAMINATION OR AN X-RAY ANYWHERE-IN THIS MEDICAL CENTER? 


: Y 
WHAT 1S YOUR TROUBLE?” 
o vee 


EFERRED YOU HERE? 


WHAT HOSPITAL, CLINIC, OR DOCTOR R 


1f YOU HAVE HOSPITAL INSURANCE, LIST POLICIES BELOW 
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| WAS THIS Avs ACCIDENT? 
STATUS 


INSURANCE COMPANY 


1, CONNECTICUT BLUE CROSS, INC 


NICK NAME, WRI 
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f ik 
NEXT OF KIN (LIVING) RELATIONSHIP ; 
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same aspatient i 
BILL TO: COMPENSATION? REG. NO. ‘ } 
, ; », 
PATIENT IN ROOM . : 32d k ‘ 
AOM,. DIAG. IMPRESSION . : DOCTOR : bf 
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THE PRESBYTERIAN HOSPITAL ro MRS. ANNA JOHNSON 


IN THE CITY OF NEW YORK : 
AT .' «7 Unt No. 
COLUMBIA-PRESBYTERIAN MEDICAL CENTER : : 
} Location SP 308 


CONTINUATION SHEET 


PHILIP. KN. KNAPP, pe 
‘the first Edward S. H ; 
admission of this 40 year old female with cataracts 0.U. 
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Fundi: 0.D. OK 
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THE PRESBYTERIAN HOSPITAL 
IN THE CITY OF NEW YORK 


AT 
COLUMBIA-PRESBYTERIAN MEDICAL CENTER 


OPHTHALMOLOGY ADMISSION 
EXAMINATION 
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| . * . 
i This is the —— Eye Institute admission of this 


| Past History: Fe 4 
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Operations: e : 


Allergies: 


Medications: C : ce : | 
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Endocrine History: diabetes ' thyroid of” . : 


Review of Systems: 


ENT: 
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Cardiovasc: 


Other: 


Physical Examination: ae a 
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Extremities: 
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be diagnosis: 


hve diagnosis: 
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: ioe loss: 
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: ies, grafts, implants, etc.: 
+ (including antibiotics) in OR: 


ons in OR: 


ee 
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Signed: Phew f 


Member of Operating Team 
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See 


HE PRESBYTERIAN HOSPITAL 7a 


A IN THE CITY vs NEW YORK Jonnson, ie 


"Unit No. 218 12 40 
[[Gpoenmantinuccnsi . oe - F. Bae 


OPERATION REPORT 


Knapp i - Pico oy 2 
Operator-Dr. : De _ Assistant-Dr, : ; : “ae Bale Oct 2 


Operations Intracapsular cataract extraction, with peripheral iridect 
, oe 
Cataract Os ae 


With the patient under adequate sedation, the area eck 
the left eye was prepped with iodine and alcohol in the 
usual manner. Anesthesia and akinesia were. obtained by 
injection of Xylocaine and Wydase. throughthe O'Brien, 
and retrobulbar téchniques. The eye.was covered WLtni a 
sterile dressing.. The conjunctival sac was irrigated. 
with Neosporin and Epinephrine 1 in 10,009 dilution. A 
lid speculum was placed between the lids and 4% Cocaine 
was injected under 

rectus suture of 470 1 plack s$iik was passed and used as 
traction. 


A conjunctival incision was done superiorly and extended 

up to 1809. The conjunctiva was dissected. Corneal 
incision was done with the keratome at 12 0 "clock and 

the incision was extended laterally up to 190°. ‘Three 
corneoscleral sutures of 6-0 plain catgut were Due in 
place. These sutures were Looped out of the incision. 

The cornea was retracted ana a peripheral iricectomy was 
done at 12 o'clock. Alpha Cnymar Tripsin was injected 

into the anterior chamber and through the peripheral 
iridectomy and left in place for about 1 minutes. 

The cornea was again retracted and the cataract was 
extracted with the Amolis cryo-extractor, with no complicati 
The corneoscleral Sutures were tied and two extra corneo- 
scleral sutures were put in place at 2 and 10:0 ance 

The conjunctiva was closed with interrupted sutures of 6-0 
plain catgut. ee | 


Neosporin ointment was instilled in the eve. The eye was 
covered with a sterile dressing. The patient tolerated . 
the procedure well and left the operating room in good condi) 


i 
4 
] 
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MST:RK 10/30/72 Ls} Nn 


Dr. G. Pico: a) 
tk 


THE PRESBYTERIAN HOSPITAL on a6 
IN THE CITY OF NEW YORK “Unit No. 2) &- JA ; fi) 


T 
COLUMBIA-PRESBYTERIAN MEDICAL CENTER oe : 
Location sp 308 


| jwFORMED CONSENT FOR SURGICAT OPERATIONS, : / oe 
(DIAGNOSTIC AND OTHER THERAPEUTIC PROCEDURES (> ye Lf | 
i : i i ql ae 


Permissinn is hereby given for the administration of any anesthetic and the performance of 
any surgical operation, diagnostic procedure, therapeutic procedure or blood transfusion on: 


MRS, .ANNA. JOHNSON... .- reer ret oe 


that the physicians and surgeons in attendance at The Presbyteria 
‘ New York may deem advisable; and if amputation of any part Or 
| tissues is considered necessary, such physicians and surgeons are authoriz 


amputation or removal and: to make any disposition they may deem proper of the part 
issues removed. — i : Le 


a. -| hereby certify that | authorization and that there are risks of 
possible complications. decline any. further information. All ques- 
tions which | have aske : 


Or. . yas 
(Signature) 


ie 
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THE PRESBYTERIAN HOSPITAL "Name © 
IN THE CITY OF NuW YORK an Johnson, Anna 
AT Unit No. 218 12 40 Vi 
COLUMBIA-PRESBYTERIAN MEDICAL CENTER OM se flat i a 
be] 


OPERATION REPORT 20 + ee ae — 
. a AG ak cn : ie et 


= oo 
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Kna Ped ele Green - ok. ieee aa 
Oporator-Dr. } PP __ Assistant-Dr, a Ns pate 3l, een. 

. ‘ i i : i Wy, ne h ee 
Operations Intracapsular cataract extraction OD,. with peripheral iridect | 


cate 


. Anesthesia: 


rd Uist de Tel ee Caeser | 


i= 


With the patient wnder adequate preoperative sedation, 
: anesthesia and akinesiis were obtained by means of the 
‘ O'Brien, Van Lint na retrobulbar injections canes mi - 
4 : Xylocaine with Wydase. The skin and lids about the right . 
eye were prepared with iodine and alcohol and draped as | 
a sterile field in the usual manner. The right conjunctival | 
i sac was then irrigatcd with Argyrol, Epinephrine and Neospor 
an@a lid speculum was piLacea between tne 11a0S. A Se" Diacn 
silk traction sutuve was then placed benath the belly of the-; 
superior rectus muscle. This was removed at the end of the 
operation. A lateral canthotomy was then performed, and 


this was closed at the end of the operation. 


H crt 


A limbal based conjunctival flap was developed and was 
extended 180°. ‘fhe anterior chamber was entered with a 
keratome, and the corneoscleral incision was enlarged 180° : 

: with the ~orneoscleral scissors. Three 6-0 plain catgut : 
| 4 sutures were then placed across the corneoscleral wound ‘ 

t - 

j 

| 


- ¢ridectomy wis performed with the iris scissors. Chymar | Se 
Tripsin enzyme was 

1 after a minute and a hal! 

The cornea was then retracted again and the anterior pole Ay. 

lens wes grasped with the eryo-extractor and the lens}, 

leral sutures were drawn, tightened, tied anc ii 


eo 
sutures were put in plac! 


and looped aside. The cornea was retracted and a peripheral 
then injected into the anterior chamber 
ana was subsequently irrigated out, 


of the 
was delivered 
a placed corneosc 
« cut. Two: edditional corneoscleral 
we and they too were drawn, tied and cut. The conjunctiva was 


ras» 


then closed with 6-0 plain catgut suture 


intact without complications. The previously | 
{ 


Neocortef ointment ws then applied ta the eye and a sterile 


monocular dressing was also applied to the eye. The patien 
having tolerated 


° 


left the operating room in good «ondition, 


cr 
® the procedure well. 
a ' pr. Green Si ye 
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Attending Surgeon: 
Scrubbed or present troughout Va Yes ’ ; : 
absihesinioaiax: 
blood loss: - 


‘pperation: 
d degree of bleeding: 


al 


¥ 
« 
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Tiere 
icks, catheters, etc.: a 


By ct close of operation: pe. 
! information: (comments, bone fldps, plaster casts, etc.) 
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THE PRESBYTERIAN HCSPITAL 
IN THE CITY OF NEW YORK 
AT 
COLUMBIA-PRESBYTERIAN MEDICAL CENTER 


ADMISSION AND DBCHAROS loses 


PATIENT'S FIRST NAME 


ANNA 
ADDRESS 


217 SPORT HILL ROAD 


EASTON 


BIRTHDATE: MONTH 


09 


JOHNSON 


LAST UNIT NUMBER 


eee nica 


Seal es 
How LONG These 


AREA COOE TEL. NO: 


203-372-5438 


CIRCLE 


i FATHER’S FULL NAME 
Pee 


Walt S$ FULL. cos NAME 


Cre Lost 


BRIDGEPORT, CONNECTICUT 


TEMPORARY OR FORMER ADORESS 


OCCUPATION 


E OMe | OPUTh Sen 
lx 20-1 _£ 


Clinic Appointments 


Reportable Diseases (See House Staff Manual) — 


VD (417V) — Date Reported 


Wound Infection— yes no irrelevant (Describe below) 


Discharge Diagnoses and Operations 


Additional Pathological Diagnoses 


RACE & NATIONALITY 


WHITE/AMERICAN 


YEARS IN U.S. 


ho 


IN N.Y. STATE 


RELIGIOUS PRZFERENCE 


PROTESTANT 


DOCTOR 


Disch.Dates, ay 7 eu, 
ond Time _‘” t ie O74 cA 


TBC (1252) - - Dat e ‘Rigerted 


One ey, — Date Reported 


undeterm. 


Dote of return to work or school irrelevant 


WA 
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at 
oss 
: |e 
‘ 
: 


ine intesamdaeateee Ley ly 


u - peers 
‘ om 


. Name 


HE PRESB YTERIAN HOSPITAL 


IN THE CITY OF NEW YORK ‘ 
Unit No. 


OLUMBIA-PRESBYTERIAN MEDICAL CENTER ? 
Smee Location , 
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Signature of House Officer Signature of Attending 


\ e7o 


wuansUN, MRS. ANNA (Robert K.) Ay y i Ref: James Garrity M.D, 
Tea wnseterRoad tye at hk NY Age = 48 (9/17/32) 
Monroe; -Conm:--06468 Se 5 oF “a6 

203 268-6578 Fal 


wh Crum Geer 
6/19/70 V.0.D. se. 20/25= General health fine 
V.0.S. sé, 20/60+ Teads 20/30 + No HBP 

No diabetes 
D. +1.00 20/25= 
S 


0. 
0.S. +1.50 20/302 teads 20/30 + Felt 2 years ago something 


was wrong. 

Went to doctor but he didn't 

tell her - was to tell her 

husband but forgot. 

Went to another doctor in February 
and was told of cataracts. 


Ext & anc segs OK 
T.0.U. #13 Neo 


Posterior subcapsular plaques 
Vitreous clear 
Fundi healthy 


a rn a TE 
* ers 
iy ee 


K Recheck 6 mos, 


11/18/70 V.0.D. se. 20/25- 
Vv s 


sc. 20/60 reads 20/30 + 


+1,00 No help 
+1,50 


Px: OK except sqme lens opac. 
T.0. U. #12 

R None vf 
a Sept. 


9/15/71 


e 


V.0.D. sc. 20/25= 
d = 
V.0.8 reads 20/30 


« sc, 20/80 6 
g: | 

O.D. +0.50 20/25 | A ep ‘ie 

0.S. +1.50 20/46 C He ae 1 So? | 


9/18/72 V.0.D. se. 20/60 +1 
V.0.S. sc./20/400 


0.D. 40.75 20/30- ve ee 
0.8 


- +1,.50 20/400 


Much worse, 
Unable to read newspapers. 


add +1.75 
0.D. reads 20/30- 


' Ext & ant segs OK 
T.0.U. #15 Neo 
PSC opacs, more 0.S. 

Fundi: O.D. OK 
O.S. dimly seen : _> 
KR Plan 0.S. cataract extraction 
Then 0.D. one week later, 


4 


2 Cyipbyae 


JOINSON, MRS. ANNA , a 4 


Ter 24/72 OPERATION: Intracapsular cataract extr. with periph. iridectomy 0.S. 
(enzyme & cryo) 
é 
10/25/72 Mod p.o. reaction and central stftate. 
A C formed & clear 
Pupil O.K. 
1% atrop & Neocort. 


Sa 
eon 


f” 10/26/72 Getting jittery & upset - 
. ‘ Switched to Librium from cana 
Eye 0.K. 


> 


» 10/27/72 $1 redness & swelling 


| 10/28/72 Cornea AC & pupil clear 
> Neodec t.i.d. 


9 al 


10/30/72 0.5. 0.K. 
ij 34 OPERATION: Intracapsular cataract extr. with periph iridectomy 0.D- 
( (some bl. in A C) 


11/1/72 Mod p.o. reaction 
| Cornea AC & pupil O.K. 
| 1% atrop. & Neocort. 


11/2/72 Temp. lens +11.00 Bed 


11/3/72 Doesn't see well for near. 
BK 0.D. striate 
O.S. clear. 
Rech. in office re gl. on Monday. 


11/4/72 Same 
0.8. cloudier 


11/6/72 V.0.S. c gl 20/60= 
Retinoscopes more plus but no improvement. 
0.D. dense striate & thickening above. 
Hyoloid bulge but no contact. 
0.S. Injected temporally. 
Cornea: clear 
# flare - some R BC's below 
Hyoloid intact 
Some haze but 
Int. 0.K. 
‘ 
Lifi/72 Less stfltate O.D. 
' O.S. clear again 
HOME on Hyoscine daily & Haid exo! q-3-h. 
November 14, 1:45 p.m. 


JOHNSON, MRS. “ANNA ee 
Oe 


V-0.D. ¢ gl 20/100 Awakens with bad frontal headaches. 
V.0.S. ¢ 91 20/60-2 Turns out only using hyoscine. 

O.S. +11.00 +1.50 x20 20/6042 i 
Ext: Injected,jhtld Striate 0.D. 
int: O.K. 

Stop Hyoscine. 

KR Use Maxitrol q-3.h. 

1 wk. 


» 11/14/72 


ce 


V.O.D. +11.00 +2.00 x5 20/30- Much better. 
not refined) 
V-O.S. +11.50 +1.25 x45 20/25-1 
Mild injection 
Ob .8l1 haze & thickness of cornea above. 

sl strand to incision at 11 0.S. 
Int: O.K. 

Hyoscine q.2.d. 

| Maxitrol 4 xd 

| 2 wks. 

\ 


-912/5/72  0.D. 410.75 +1.50 x 22 20/302 
| 0.S. -+10.50 +2.00 x 25 20/30- 


Px: Mild dry injection 
Corneas clear 
AC + - t{flare 


Hyaloids intact 
‘Fundi /OK 


kk Econopred 4xd 0.U. 
2 weeks 


: -$2/19/72 Peculiar trouble seeing - needs to look up 
or turn head so hard to refract x 2 


Px: No gross reason seen for|,V.A. 
RK Cont. dradps t.i.d. 1 week & try again 


f12/21/72 PHONE Husband phoned ?cause of Tuesday exam 
ae & Don't know but try again 


a 


B 12/26/72 O.D. +13 +2.50 x 170 20/60+2 
0.8. +11.75 +1.25 ¥ 20 20/25- 

‘Hyoscine & atrop etc 0.D.. 

O.D. +10.50 +3.00 x 28 20/30- 


Px: Ext: sl. injection above 
a7. sl. opac on back of cornea 

above : 
AC's clear ‘ / 
Hyaloids intact 
T.0.U. #13 
some central vitr. haze v.D. 
Retina OK 


JOHNSON, MRS. ANNA “tar VNNY “Su 


4 tne 
1/9/73 O.D. +12.00 +3.00 x6 20/100 Visiony 3 days ago - assoc. with “% 

O.S. +12.50 +1.00 X160 20/60 menstrual period. 
Px: # flare --mild injection. 
T. OU #16 
CYCLO Neo & Hyo 
Mild vitr haze O.D. 
Fundi: Mild edema of 

macula 0.U. 
K  Econopred 4 x d 


1 wk. 


1/16/73 O.D. +12.25 +3 +6 20/80-1 ; Has a cold so 0.D. cloudy 
OS. +12 +2 x 155 20/40-1 


Ext & ant segs OK | 
Int: Mild edema of maculae present 
RK Cont. Econopref 4xd. 

2 weeks 


1/30/73 O.D. $10 +2.50 x 25 20/60-2 
0.S. +11.25 +1.75 x 10 20/40-2 


F T. soft, normal 
Ant segs quiet, 0.U. 
Maculae: unchanged 


KR Cont. Econopred i. id. 
2 weeks 
7 


February 22, 1973 
i,Vv. Fluro. 


», 
i 


gg 


Leadages OU. Rec: Argon Laser OD § OS. 
f Br. Coleman/sq 


x 170 to 20/% 


} 
* 2/22/73 Things clear today. OD: + 12. + 
OS: + 11 + 1.50 x 20 to 20/80+ 


Excernal: OD 

Ant. Sez. Curved line above 
‘TOU 16 Neomydr and atropine 
OU Edema of Maculae. 


Rx: To Dr. Coleman for angiography. 
4 


; - Dr. Kna s 
February 27, 1973 sl dite 


tee eee 


“Argon laser Rx OS to area temporally inferior and same nasal to macula 
Bist h 


‘cornea not ciear and Rx deferred. . 


CyCiogy 


Return 2 weeks. : 
Dr. Coleman/sq 


JOHNSON, MRS. ANNA 2 7 


March 5, 1973 
ILeft eye clearing 
OD: cornea hazy. Has 2+ endothelial edema, with linear change in descemets 


— —— Hiece mate 
(ttre e 


mTension OD 16 
OS 10 (A) 
Fundus: G® good Rx forming OS macula. No complications. 
Impression? erfdothelial dystrophy OD 
No Rx: Return 2 weeks. 
Dr. Coleman/sq 
March 19, 1973 
Sees better with OD — Gyt#<4# Un heer sid 
Vision OD 20/200 
OS 20/50 
Contac helped . 
Continue with no drops. 
Dr. Coleman/sq 


Aoril 16, 1973 
Right eye feels like a "pressure" 


¢ p.r. Vision 0.D. 20/20¢ wt 
0.8. +10,50 +2.90 x 25 + 20/40 + 1 


Tension 0.D. 19, 0.S. 9 by pevinnet ine 


Cornea 0O.D.: 3+ haze c shagreen-curved descemet's wrinkle remains. 
Fundus (not dilated): 
0.D. not well seen due to edema 
O.S. macula pigment doing well - 
appears dry, has strand of 
at 9 o'clock margin of Co cis 
IMP: 0.S. deing well oy 


Dr. Coleman. 


/16/73 Px: O.D. injected 
Cornea: Epithelial bedewing c peculiar color. 
Same curved Line on back of cornea above. 
T.0.0. #11 
Int: Murky, so barely get red reflex. 


lx Econopred q.3h., 
1 week 


/25/73 0.D.: No reflex : 

Less injected, less bedewing and 
less haze. 
T. #12 

0.S.: Clear 

T.#11 
K Same 
2 weeks 


cv. ‘ANNA JOHNSON b dee! 


5/8/73 O.D. almost a shadow £20/400 
0.8. +12.25 +0.50 x 180 
20/30- 


+ 


Px: Q.D.: white 
sl. hazy cornea c +flare | 
No change line above | 
7.0.0, #13 ‘ Fie, 
T.0O.S. #11 (squeezes) wt 
O.D. hari’ * O¢ 4 
0.S. clear 
sl, macular change 
FR Drope t.i.d. 0.D. 
2 weeks 


5/24/73 0.D.: No shadow | 
Bedewing of epith | 
Some haze in pupil. below | 
Int: Hazily OK | i 
T.#11 squeezing - a 
G.S.: 412.25 40.75 25 ’ 
add +3.00 f 
| 
| 


RK Hyoscine daily 0.D. 
Econopred q.3h. of i" 
3 weeks 


14/73 0.D, Faint shadow 
0.8. +12 +1.00 x5 20/30- iH 


Px: Bedewing of epith 0.D. c same ig 
thick line above | 
0.S. clear | 
7.0.0, #10 r 
Int: Hazily OK 0.D. \ 
OK 0.8. 
K Epinal b.i.d. 0.D. : 
Econopred 4xd,. ie 
3 weeks 


Authorization to release information given 11/8/73 


2/7/73 Mr. Richard Lutz. Wanvig Inc., said to just write a 
note to claim Dept. & explain the details of Mrs. 
Johnson's case as far as you are concerned. 


2/18/73 Miss Boyle Emp. of Wausau 984-2458 
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(pest PY ATRLLE 


Philip Knapp, M.D. 
Institute of Ophthalmology 
635 West 165 Street 
New York, N. Y. 10032 


POST-OPERATIVE INSTRUCTIONS FOR CATARACT EXTRACTION: 


Dissolve 1 teaspoonful of table salt in a pint of 
boiling water. Cool and use with cotton to clean lids 
morning and night bebeve using fresh medication. 

Wear dark glasses or own glasses during the day, shield 
at night. 

DO NOT BEND, STRETCH, LIFT ANYTHING HEAVY, or STOOP. 

DC NOT WASH HAIR OR TAKE A SHOWER. : 

Use medication as noted below. 

If in doubt about doing anything, DO NOT DO IT. 


Re-check in office on 


Dw eibecaln le RSE cae. cen Tieden ete cenen Scie i Ad ee Siele A 
' SFT ; ; : 
‘Se x 7 _- 


rom: Dr. Knapp 
Oo: Dr. DeVoe 


ummar y on Mrs. Anna Johnsen TO / TILELTS 


0/24/72 Operation 0.S.: Intracapsular cataract extraction 
with peripheral iridectomy (cryo and enzyme) 


0/31/72 Operation O.D. 
Some blood in anterior chamber 
Post-operative striate keratitis O.D. 
/21 and 12/5/72 
¥.0.0. ce. 20/30 


¥.0.5. ec. 20/25 


Macular edema (*rvine - Goss) 
Fluorscein leakage 0.U. 

so referred to Dr. Coleman for laser. 
0.S. done but O!p. deferred due to. haze; 
he thought endo dystrophy. 


Worried re fungus so stopped local steroids. 


0.D. got red and murky plus corneal edema 
so re-started local steroids in April. 


Since then, inflammation down but edema persists. 
Opacity on back of cornea 0.D. since one month post-op. 


Tu fyghPr- canc. by mail: 


June 22nd, 1970 


James Garrity, M- D. 
292 Elm Street 
Monroe, Conc» 


Dear Dr. Garrity: 


On June 19th, I examined your 
Anna Johnson. She does have early 
are only unusual by their appearing 


There is no way of 
ked her 


patient, Mrs. 
cataracts that 
in a person of her age. 
judging their rate of progression so I as 
to come back in the Fall. 


Thank you for referring her. 
With kind regards, 


Un enna s 
PHILIP KNAPP, M. D. 
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